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PREFACE. 


The  following  Lectures  were  delivered  at  the  request 
of  the  Council  of  Legal  Education,  and  are  published 
at  the  request  of  several  of  those  who  heard  them. 

During  the  delivery  some  of  the  cases  referred  to  in 
the  following  pages  were  stated  at  greater  length ;  but 
otherwise  the  Lectures  are  printed  substantially  as  they 
were  delivered.  I  may  add  here  that  since  the  delivery 
of  Lecture  IV.  the  case  of  Ankerson  v.  Connelly,  which 
is  referred  to  at  pages  85 — 87  of  that  Lecture,  has  been 
affirmed  by  the  Court  of  Appeal  (1907,  W.  N.  100). 

For  convenience  of  reference,  a  full  Table  of 
Contents  and  an  Index  of  Cases  have  been  added;  also 
an  Index  of  subject-matter,  which  has  been  prepared 
by  Mr.  H.  F.  F.  Greenland,  of  Lincoln's  Inn. 

THOMAS  H.  CAESON. 

6,  New  Squaeb, 
May,  1907. 
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I. 

PRESCRIPTION  GENERALLY. 

Our  subject  is  prescription.      Wliat  is  prescription  ?  Meaning 
The  word,  as  you  know,  is  a  Latin  one,  whicli  literally  scription : 
meant  a  "writing  before,"  a  preface.      But    it   soon 
acquired  special  meanings  ;  and  in  Roman  law  it  came  in  Eomau 
to  mean  the  creation  or  destruction  of  titles  to  property,       ' 
whether  real  or  personal,  resulting  from  acts  of  user 
and  lapse  of  time.     The  word  was  applied  not  only  to 
obligations,  rights  in  jjo'sonam,  but  also  to  property, 
rights  in  rem.     There  was  the  usucapio,  and  the  possessio 
longi  temporis,  which  many  of  you  have  read  of.    Indeed, 
to  diverge  for  a  moment  from  the  province  of  law  into 
the  province  of  theology,  some  of  you  may  know  that 
the  early  Christian  writer  TertuUian  wrote  a  book  to 
which  he  gave  the  name  "  Prescription."     In  that  book 
TertuUian,  who  was  a  Roman  advocate,  called  in  aid 
the  doctrine  of  prescription  as  it  existed  in  Roman  law 
for  the  purpose  of  defeating  the  arguments  of  an  here- 
tical  sect    known    as   Gnostics.      (See  Dr.    Salmon's 
Lectures  on  the  "  Infallibility  of  the  Church,"  p.  146.) 
c.  1 
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in  Scottish  Passing  to  a  later  time,  take  the  law  of  Scotland, 
which  embodied  many  of  the  principles  of  the  old 
Eoman  law.  There  we  find  that  prescription  is  either 
positive  or  negative.  Positive  prescription  in  Scottish 
law,  says  Mr.  Erskine,  is  generally  defined  as  the 
acquisition  of  property  by  the  possessor  continuing  his 
possession  for  the  time  which  the  law  has  declared 
sufiicient  for  that  purpose.  Negative  prescription  is 
the  loss  of  a  right  by  neglecting  to  follow  it  forth,  or 
to  use  it  during  the  whole  time  limited  by  law. 
(Erskine's  principles  of  the  Law  of  Scotland,  19th  ed., 
p.  449.)  And  this  positive  or  negative  prescription 
applies  in  Scotch  law  not  only  to  heritable  property  or 
land,  but  also  to  debts  and  the  rights  of  creditors, 
in  French  Take  again  French  law,  which  is  also  largely  based 
on  Roman  law.  There  you  will  find  a  separate  chapter 
of  the  Code  Napoleon,  Titre  20,  devoted  to  prescrip- 
tion. Article  2,219  of  that  code  defines  prescription 
thus  : — 

"  La  prescription  est  un  moyen  d'acquerir  ou  de  se 
liberer,  par  un  certain  laps  de  temps,  et  sous  les  con- 
ditions determinees  par  la  loi." 

The  doctrine-is  applied  by  that  code  both  to  real 
and  to  personal  estate,  and  in  the  remaining  articles  of 
the  chapter  to  which  I  have  referred,  the  word  is  also 
used  as  including  both  the  creation  of  a  title  and  its 
destruction. 

Speaking  generally,  it  may  be  said  that  in  the  various 
forms  of  law  to  which  I  have  referred,  the  word  pre- 
Bcription  in  its  wide  sense  has  reference  to  the  effect  of 
lapse  of  time  and  acts  of  user  on  the  title  to  any  kind 
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of  property  (whether  real  or  personal) ,  and  whether  by 
way  of  confirming  such  title  or  by  way  of  destroying  it. 

In  this  wide  sense,  therefore,  the  word  prescription 
includes  those  principles  and  rules  which  in  English  law 
we  place  under  the  head  of  the  Statutes  of  Limitation, 
whether  the  statutes  dealing  with  real,  or  the  statutes 
dealing  with  personal  estate.  And  indeed  in  this  wide 
sense  the  word  is  sometimes  loosely  used  by  Englishmen 
themselves.  Some  of  you  may  remember  an  eloquent 
passage  in  one  of  Lord  Macaulay's  published  speeches 
(it  was  the  speech  on  the  Dissenters'  Chapels  Bill  in 
1844),  in  which  he  illustrates  and  enforces  what  he 
calls  the  principle  of  prescription,  and  he  thus  explains 
it.  "  Prescription,"  he  says,  "  is  a  good  title  to  property. 
There  ought  to  be  a  time  of  limitation,  after  which  a 
possessor,  in  whatever  way  his  possession  may  have 
originated,  must  not  be  dispossessed."  The  illustra- 
tions he  subsequently  gives  show  that  he  uses  the  word 
as  applying  to  both  real  and  personal  estate. 

In  these  lectures  I  propose  to  limit  my  use  of  the  Narrower 
word  "  prescription  "  to  the  strict  and  somewhat  narrow  m  English 
meaning  in  which  that  word  has  been  used  in  modern  aXpted  in 
times  in  the  English  Courts.     I  propose  to  limit  it  to  lectures, 
the  doctrine  under  which  defined  persons  acquii-e  a  title 
to  certain  purely  incorporeal  hereditaments,  such  title 
resulting  from  acts  of  user  and  lapse  of  time. 

Accordingly,  there  are  certain  subjects  with  which  I  Certain 
shall  not  deal  in  these  lectures.     In  the  first  place,  I  excluded 
shall  not  deal  with  the  effect  of  lapse  of  time  upon  the  le^^res  • 
title  to  debts  or  other  forms  of  personal  property.     The  e.g.,  effect 

of  lapse  of 

1(2) 
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time  on     law  as  to  this  you  must  look  for  in  the  various  statutes 

title  to  ,,...„. 

personal     as  to  the  limitation  of  actions  to  recover  personal  estate 
proper  y ,  ^^^  ^-^^  decisions  under  them. 

or  on  title       Jn  the  second  place,  I  shall  not  deal  with  the  effect 
to  land.  . 

of  lapse  of  time  or  acts  of  user  on  the  title  to  land  or 

corporeal  hereditaments.  "  Land,"  said  Lord  Chelms- 
ford, "  cannot  be  claimed  by  prescription,  the  title  by 
prescription  being  applicable  only  to  incorporeal  here- 
ditaments." (Beaicchamp  v.  Winn,  L.  R.  6  H.  L.  238 ; 
see  Bryant  v.  Foot,  L.  R.  2  Q.  B.  179.)  And,  in 
accordance  with  this  view,  it  was  laid  down  by  the 
Court  of  Exchequer  in  Wilkinson  v.  Proud,  11  M.  &  W. 
33,  that  a  right  to  land  could  not  be  claimed  by  pre- 
scription. I  should  mention  here  in  passing  (to  show 
how  close  together  the  subjects  lie)  that  there  are  some 
eases  in  which  the  Com'ts  have,  in  the  case  of  a  title  to 
land,  applied  the  doctrine  of  presuming  a  grant,  which 
doctrine  is  an  essential  part  of  the  law  of  prescription. 
Thus,  where  the  grazing  on  the  soil  of  a  lane  had  for 
a  long  period  of  years  been  let  for  the  benefit  of  a 
parish,  the  Court  presumed  a  grant  of  the  soil  to 
trustees  for  the  parish.  {Haigh  v.  West,  1893,  2  Q,.  B. 
19.)  Again,  in  old  times,  when  the  Crown  was  not 
bound  by  any  Statute  of  Limitation,  the  grant  by  the 
Crown  of  its  land  might  have  been  presumed  from  long 
possession  (see  Goodtitle  v.  Baldwin,  11  East,  488),  a 
doctrine  referred  to  in  a  recent  appeal  from  New 
Zealand  to  the  Privy  Council.  (Biddiford  v.  BeXf 
1905,  A.  C.  147,  158.)  But  the  word  prescription  is 
not  used  in  these  decisions,  and  it  is  clear  that,  accord- 
ing to  our  present  use  of  language,  the  law  as  to  the 
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effect  of  time  and  user  on  the  title  to  land  must  be 
sought  for  not  in  lectures  on  prescription,  but  in  the 
Statutes  of  Limitation  relating  to  the  recovery  of  land. 

In  the  third  place,  as  regards  the  title  to  these 
incorporeal  hereditaments,  I  shall  use  the  word  "pre- 
scription "  as  relating  primarily  or  mainly  to  the 
creation  of  such  title,  and  not  to  its  destruction.  Of 
course,  it  will  be  necessary,  in  developing  our  subject, 
to  consider  the  circumstances  under  which  such  a  title 
can  be  destroyed.  But  the  words  used  by  the  Courts 
in  dealing  with  such  destruction  are  "  abandoned,"  and 
other  similar  words,  and  do  not  include  "  prescription." 

I  start,  then,  with  the  first  part  of  my  explanation  of  Acquisi- 
the  English  meaning  of  prescription.  The  acquisition  no-hts  by 
of  the  title  must  be  by  defined  persons.     As  probably  <iefi^ed 

•^  _  ^  X  ^  persons ; 

most  of  you  are  aware,  it  has  frequently  happened  that  custom 
claims  have  been  made  to  rights  of  the  character  with  ^gi^^ 
which  we  are  dealing,  and  a  title  established  by  an 
undefined  or  fluctuating  class.  The  legal  character  of 
such  a  title  is  expressed  by  the  word  "  custom,"  a 
subject  much  discussed  in  a  recent  case  dealing  with 
the  rights  of  fishermen  to  dry  theii-  nets  on  Walmer 
Beach.  {Mercer  v.  Bmme,  1904,  2  Ch.  534 ;  1905, 
2  Ch.  538.)  In  that  case  Farwell,  J.,  laid  down  (1904, 
2  Ch.  556)  that  the  difference  between  custom  and 
prescription  was  only  that  the  right  to  the  former  might 
be  claimed  by  or  in  respect  of  locality,  and  to  the  latter 
by  a  person  or  corporation,  but  that  the  rules  affecting 
the  subject-matter  in  each  case  were  the  same.  In  my 
concluding  lecture  I  propose  to  discuss  the  subject  of 
custom,  which  has  so  much  in  common  with  prescrip- 
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tion.      (See  Lecture  YI.,  2^ost.)      But  in  the  earlier 
lectures  I   shall   confine  myself  to  the  strict  view  of 
prescription,  as  a  claim  by  defined  persons,  not  by  an 
undefined  or  fluctuating  class. 
Distinc-         In  dealing  with  the  claimant  of  the  rights,  there  is  a 
between     f^irther  distinction  to  which  I  must  call  your  attention, 
prescnp-    Prescription,  said  Fry,  J.,  must  be  either  in  a  man  ofCh 
person  and  his  ancestors,  or  in  a  man  and  those  whose  estate  he 
tion  in  a    hath.     {Austin  v.  Amherst,  7  Ch.  D.  §§^     The  first 
que  estate.  ^^  these  two  is  termed  a  prescription  in  a  person,  and 
the  rights  based  on  it  are  often  referred  to  as  prescrip- 
tive rights  in  gross.      The  second  is  termed  a  pre- 
scription in  a  que  estate,  which  means  a  right  claimed 
as  annexed  to  particular  land,  and  only  exercisable  by 
those  who  are  seised  of  that  land. 

As  regards  rights  in  gross,  I  may  say  here  shortly 

that  there  cannot  be  an  easement  in  gross  {Rangeleij  v. 

Midland  Rail.  Co.,  3  Ch.   311),  but  there  may  be  a 

profit  a  prendre  in  gross.    {Shuttleworth  v.  Le  Fleming,  19 

C.  B.  N.  S.  687;    34  L.  J.  0.  P.  311.)     In  a  later 

lecture,  however  (see  Lecture  V.,  post),  I  propose  to 

deal    rather   more   fully  with    these  rights   in   gross. 

Nature  of  To-night  I  pass  at  once  to  consider  prescription  in  a 

aniiexldto  5'^^  estate,  i.e.,  to  consider  what  rights  annexed  to  land 

landwhich  Q^n  be  acquired  by  prescription.     I  have  said  that  these 

acquired    rights    are    hereditaments    of    a    purely    incorporeal 

by  pre-  , 

Bcriptiou.   nature. 

In  Mr.  Joshua  Williams's  treatise  on  Real  Property 
you  will  find  a  separate  chapter  devoted  to  the  con- 
sideration of  hereditaments  purely  incorporeal.  Of  the 
hereditaments  referred  to  in  that  chapter,  there  are 
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some  which  do  not  fall  -within  the  subject  of  prescrip- 
tion as  I  have  explained  it :  for  instance,  advowsons, 
tithes,  various  forms  of  rent,  including  quit  rents,  rents 
sec,  and  rent-charges.  The  effect  of  lapse  of  time  on  the 
title  to  these  incorporeal  hereditaments  falls  more  pro- 
perly within  the  important  subject  of  the  Statutes  of 
Limitation  relating  to  real  property,  and  I  pass  them  by. 
Others,  however,  of  the  purely  incorporeal  heredita- 
ments mentioned  by  Mr.  Williams  do  fall  within  the 
subject  of  prescription.  Of  these  the  two  most  im- 
portant are  :  (1)  Eights  of  common  or  profits  a  Profits 
prendre ;  such,  for  instance,  as  the  right  to  take  either 
wood  or  stone  or  clay  from  another  man's  land  or  to 
pasture  your  cattle  upon  it ;  (2)  Easements.  Rights 
of  common  dindi  profits  a  prendre  will  be  dealt  with  in  a 
later  lecture.  (See  Lecture  Y.,post.)  About  easements 
I  shall  say  a  few  words  now. 

An  easement  is  defined  in  Termes  de  la  Ley  as  a  Ease- 
privilege  that  one  neighbour  hath  of  another  by  writing 
or  prescription  without  profit ;  and  this  definition  has 
been  adopted  by  Bayley,  J.,  in  HewUns  v.  Sliippam., 
5  B.  &  C.  230,  and  Martin,  B.,  in  Mounsey  v.  Ismay^ 
3  H.  &  C.  486  ;  34  L.  J.  Ex.  56.  In  its  strict  sense 
an  easement  implies  two  tenements  or  holdings  of  land ; 
first,  the  servient  tenement,  over  which  the  easement  or 
privilege  is  exercised ;  and  secondly,  the  dominant  tene- 
ment, in  respect  or  for  the  benefit  of  which  it  is  exer- 
cised. (See  Haickins  v.  Butter,  1892,  1  Q.  B.  671.) 
It  is  essential  that  these  two  tenements  should  belong 
to  different  owners,  for  the  owner  of  two  tenements  can 
have  no  easement  over  one  of  them  in  respect  of  the 
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other.  Tlius  let  us  call  the  two  tenements  Whiteacre 
and  Blackacre,  and  let  us  suppose  the  same  person  to 
own  them  both.  Now  when  that  person  passes  over 
Whiteacre  on  his  way  to  Blackacre,  he  is  not  exercising 
over  Whiteacre  a  right  of  way  in  respect  of  Blackacre, 
he  is  merely  making  use  of  his  own  land  to  get  from 
one  part  of  it  to  another.  (See  the  judgment  of 
Fry,  L.  J.,  Roe  v.  Siddons,  22  Q.  B.  D.  236.) 

There  are  an  infinite  number   of    easements  which 

have  been  discussed  by  the  Courts.     You  will  find  lists 

of  them  in  the  text  books.     (See  for  instance  page  6 

of  Carson's  Real  Property  Statutes.)      But   speaking 

broadly,  the  easements  most  frequently  met  with  are 

rights  of  way,  rights  of  water,  and  rights  of   light. 

And  in  view  of    their   importance  in  modern  law,  I 

propose  to  devote  a  separate  lecture  to  each  of  these 

classes  of  easements. 

Miscel-  In  addition  to    the   prescriptive   rights  refen'ed  to 

rights        above,  there  are  a  number  of  other  miscellaneous  rights 

be  ac-  ^^^  ^°  which  I  should  draw  your  attention.     Many  of  them 

quired  by  ^q  j^q^  f  g^^  within  the  Prescription  Act,  but  they  are  all 

prescnp-  _  -^  _  ''         ^ 

tion.  referred  to  in  the  books  as  rights  which  can  be  acquired 

by  prescription.  Accordingly,  without  attempting  any 
scientific  classification,  I  propose  to  enumerate  them 
here. 

In  the  first  place  there  may  be  prescriptive  burdens. 
Thus  there  may  be  a  prescriptive  liabihty  imposed  on 
the  owner  of  one  close  to  maintain  a  fence  between  his 
close  and  an  adjoining  close  for  the  benefit  of  the  o"«Tier 
of  the  latter.  {Lawrence  v.  Jenkins,  L.  R.  8  Q.  B.  279.) 
And  the  owner  of  land  fronting  the  sea  may  be  similarly 
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bound  to  maintain  a  sea  wall  for  the  protection  of  an 
adjoining  owner.  (See  Fohhing  Commissioners  v.  Reg.^ 
11  A.  C.  449.)  Again,  Lord  Coke  lays  down  that  the 
liability  to  repair  a  highway  may  attach  either  to  cor- 
porations or  to  individuals  by  prescription.  (Co.  Rep,, 
Pai-t  XIII.  435.)  So  there  may  be  a  prescriptive 
liability  to  repair  a  bridge,  a  doctrine  recently  referred 
to  by  Swinfen  Eady,  J.  {HertfordsJiire  Council  v.  The 
New  River  Co.,  1904,  2  Ch.  521.)  Another  class  of 
these  miscellaneous  rights  includes  payments  which  can 
be  claimed  on  the  ground  of  prescription.  Thus  mar- 
riage fees  can  be  claimed  by  the  rector  of  a  parish  by 
prescription.  {Bryant  v.  Foot,  L.  E.  3  Q.  B.  508.)  So 
a  claim  can  be  made  by  prescription  to  tolls  for  passing 
over  another's  land,  a  doctrine  discussed  by  Willes,  J., 
in  Brecon  Co.  v.  Neath  Ehj.  Co.,  L.  R.  7  C.  P.  555. 
ToUs  can  also  be  claimed  by  prescription  as  being 
payable  for  passing  over  a  bridge  {Nciv  Windsor 
Corporation  v.  Taylor,  1899,  A.  C.  41),  or  for  anchor- 
ing in  a  port.  {Foreman  v.  Free  Fishers  of  Whitstahle, 
L.  R.  4  H.  L.  266.)  Market  rights  may  also  be 
claimed  by  prescription.  Such  a  claim  to  market  tolls 
was  discussed  in  Lawrence  v.  Hitch,  L.  R.  3  Q,.  B.  533. 
And  in  Fearon  v.  Mitchell,  L,  R.  7  Q.  B.  at  p.  696, 
you  will  find  Blackburn,  J.,  laying  down  that  there 
may  be  by  prescription  a  market  with  the  right  of 
preventing  the  sale  by  others  of  marketable  goods  on 
the  market  day.  Lastly,  there  are  certain  other  pre- 
scriptive rights  sometimes  claimed  by  the  lord  of  a 
manor  on  the  ground  of  prescription ;  as,  for  instance, 
the  right  to  wreck  on  the  sea  shore,  the  right  to  waifs 
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and   estrays,  and  the  right  to   frankfoldage.      As  to 
these  somewhat  obscure  rights  now  rarely  to  be  met 
with,  I  must  refer  you  to  Mr.  Elton's  book  on  Copy- 
holds, at  pp.  240  et  seq. 
Nature  I  pass  from  the  discussion  of  the  nature  of  the  rights 

and  char-        -,  •  ■,  ^         ^    •        t    t  ••  ■,       •  ^      ^ 

acteristics  which  can  be  claimed  by  prescription  to  deal  with  the 
necessary  third  part  of  my  explanation  of  the  meaning  in  English 
user.  law  of  prescription,  viz.,  the  nature  and  characteristics 

of  the  user  on  which  prescription  must  be  founded. 

On  this  point  I  wish  to  preface  my  remarks  by  men- 
tioning the  three  legal  methods  in  which  prescriptive 
rights  can,  in  English  law,  be  claimed,  viz. : — 
(1.)  Prescription  at  common  law; 
(2.)  Claims  based  on  a  lost  grant;  and 
(3.)  Prescription  under  the  Prescription  Act,  1832. 
The  most  important  difference  between  these  three 
methods  relates  to  the  period  during  which  evidence  of 
acts  of  user  must  be  given,  and  with  this  difference 
between  the   periods  to  which  the   evidence  must  be 
addressed   I   shall  deal  more  fully  later.     (See  post, 
p.  22.)     For  the  present,  however,  confining  myself  to 
the  nature  and  characteristics  of  the  user,  I  shall  state 
General      certain  rules  which  have  been  mainly  laid  down  in  the 
down  by    ^^^®  °^  claims  by  prescription  at  common  law  to  ease- 
the  Courts,  ments.     You  may  take  it,  speaking  generally,  that  the 
same  rules  apply  to  claims  by  prescription  at  common 
law  to  profits  a  2>}'eudre,  and  also  to  claims  by  lost  grant 
to  both  easements  and  profits  a  prendre. 

As  regards  prescription  under  the  Prescription  Act, 
1832,  I  may  also  say,  generally,  that  the  rules  which  I 
am  about  to  state  will  apply  to  claims  to  prof  ts  a  prendre 
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under  sect.  1  of  the  Act,  and  to  claims  to  easements 
(other  than  light)  under  sect.  2  of  the  Act,  where  the 
claims  are  based  on  user  for  the  shorter  periods  men- 
tioned in  those  sections.  In  the  case  of  claims  to  light, 
however,  under  sect.  3  of  the  Act,  the  rules  are 
different,  and  these  last-mentioned  rules  will  be  dealt 
with  conveniently  in  the  lecture  on  prescription  in 
relation  to  light.  (See  Lecture  IV.,  j^ost.)  In  the  case 
of  claims  under  sects.  1  and  2  of  the  Act,  based  on  the 
longer  periods  mentioned  in  those  sections,  it  seems  to 
follow  from  the  language  used  by  Lord  Westbury  in 
Tapling  v.  Jones,  11  H.  L.  C.  290,  that  the  rule  which 
I  am  about  to  state  as  to  presuming  a  grant  (see  j9os^, 
p.  12)  does  not  apply.  Compare,  also,  the  language 
of  sect.  7  of  the  Prescription  Act,  1832.  On  the  other 
hand,  it  must  be  remembered  that  in  the  case  of  claims 
based  on  user  for  the  longer  periods,  enjoyment  as  of 
right  is  necessary.  {KUgour  v.  Gaddes,  1904,  1  K.  B. 
457.)  And  see  the  facts  in  Staffordshire  Co,  v.  Bir- 
mingJiam  Canal  Co.,  L.  E.  1  H.  L.  260,  278. 

I  start,  then,  with  the  nature  and  characteristics  of  the 
user  upon  which  prescription  at  common  law  must  be 
founded.  The  most  important  point  for  you  to  re- 
member  here  is  that  the  foundation  of  common  law 
prescription  is  the  presumption  of  a  grant.  The  Courts  Grant 
find  a  long-continued  enjoyment  or  user  of  a  right,  j^esumed. 
How  do  they  deal  with  it  ?  The  principle  they  apply 
has  been  recently  stated  more  than  once  in  the  House 
of  Lords.  "  Where  there  has  been  long-continued 
possession  in  assertion  of  a  right,  the  right  should  be 
presumed  to  have  had  a  legal  origin  if  such  a  legal 
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origin,  was  possible,  and  the  Court  should  presume  that  _ 

those  acts  were  "done ''and~those  circumstances  existed 

which  were  necessary  to  the  creation  of  a  valid  title/ ^  - 

These  are  the  words  of  Lord  Herschell  in  PhiUpps  v. 

Salliclay,  1891,  A.  C.  231,  adopted  byljord  Halsbury in 

Clippens  Oil  Co.  v.  Edinburgh  Trustees,  1904,  A.  C.  69.    ^ 

Now  the   act    (or   one  of  the   acts)  which  the  Court 

presumes  was  done  is  a  grant  of  the  right  in  question. 

"  All  prescription,"  said  Lord  Lindley,  "  pre-supposes 

a   grant."      {Hodgson   v.    Gardner^    Co.,  1903,  A.  C. 

239.) 

As   to  this  grant  which    the    Courts  presume,   you 

should  bear  in  mind  that  it  must  be  an  absolute  one^ 

The  pre-    "  The  whole  theory  of  prescription  at  common  law," 

grantmust  ^^^^  Lindley,  L.  J.,  "  is  against  presuming  any  grant  _ 

^t  ^?  i.      or  covenant  not  to  interrupt  by  or  with  anyone  except 
absolute  _  l         j  j  r 

one.  an  owner  in  fee."      {Whcaton  v.  Maple,  1893,  3  Ch. 

63.)  The  same  principle  was  expressed  by  Romer,  L.  J., 
in  dealing  with  a  claim  to  an  easement  under  sect.  2  of 
the  Prescription  Act.  "  An  easement,"  he  said,  "  must 
be  acquired  in  favour  of  the  dominant  as  against  the 
servient  tenement  in  respect  of  the  fee  simple  in  both 
tenements."  {KiJgour  v.  Gaddcs,  1904,  I  K.  B.  466.) 
You  can  understand  that  the  necessity  of  the  grant 
being  absolute  prevents  the  Court  in  certain  cases  from 
presuming  it. 

It  would  seem  that  the  rule  that  the  grant  must  be 
an  absolute  one  by  the  owner  in  fee  to  an  owner  in  fee 
applies  not  only  to  claims  by  prescription  at  common 
law  but  also  to  claims  by  lost  grant.  (See  Bright  v. 
Walker,  1  Cr.  M.  &  R.  211 ;    Wheaton  v.  J%;/c,  1893, 
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3  Ch.  48.)  On  this  point,  however,  the  authorities  are 
not  consistent.  (See,  in  England,  Bright  v.  WaUcer,  1 
C.  M.  &  R.  221 ;  JE.  Sfonehouse  Council  v.  WiUoughhj^ 
1902,  2  K.  B.  332 ;  in  Ireland,  Timmons  v.  Heicitty 
22  L.  R.  Ir.  627 ;  Hanna  v.  Pollock,  1900,  2  Ir.  664.) 

Further,  it  has  been  laid  down  that  this  presumption  Presump- 

p  ,  .  .  XI  •  tion  rests 

01  a  grant  rests  upon  acquiescence — the  acquiescence  ^^ipon 

of  the  owner  of  the  servient  tenement.     (Siurc/cs  v.  ^<^1^- 

^  -^  escence. 

Bridgnian,  11  Ch.  D.  863.)  In  the  well-known  case 
of  Dalton  v.  Angus,  6  A.  C.  773,  Frj,  J.,  offered  to 
the  House  of  Lords  an  opinion,  with  which  Lord 
Penzance  was  "  in  entire  accord,"  and  which  Lord 
-Blackburn  described  as  a  "  verj  able  opinion."  (6 
A.  C.  803,  823.)  In  that  opinion  Fry,  J.,  expressed 
his  views  as  follows : — 

"  In  my  opinion,  the  whole  law  of  prescription,  and 
the  whole  law  which  governs  the  presumption  or  in- 
ference of  a  grant  or  covenant,  rest  upon  acquiescence. 
The  Courts  and  the  judges  have  had  recourse  to  various 
expedients  for  quieting  the  possession  of  persons  in  the 
exercise  of  rights  which  have  not  been  resisted  bj  the 
persons  against  whom  they  are  exercised;  but  in  all 
cases  it  appears  to  me  that  acquiescence  and  nothing 
else  is  the  principle  upon  which  these  expedients  rest. 
It  becomes,  then,  of  the  highest  importance  to  consider 
of  what  ingredients  acquiescence  consists.  In  many 
cases,  as,  for  instance,  in  the  case  of  that  acquiescence 
which  creates  a  right  of  way,  it  will  be  found  to  involve, 
first,  the  doing  of  some  act  by  one  man  upon  the  land 
of  another ;  secondly,  the  absence  of  right  to  do  that 
act  in  the  person  doing  it ;  thirdly,  the  knowledge  of 
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the  person  affected  by  it  that  the  act  is  done  ;  fourthly, 
the  power  of  the  person  affected  by  the  act  to  prevent 
such  act,  either  by  act  on  his  part  or  by  action  in  the 
Courts;  and,  lastly,  the  abstinence  by  him  from  any 
such  interference  for  such  a  length  of  time  as  renders  it 
reasonable  for  the  Courts  to  say  that  he  shall  not  after- 
wards interfere  to  stop  the  act  being  done.  In  some 
other  cases,  as,  for  example,  in  the  ease  of  lights,  some 
of  these  ingredients  are  wanting ;  but  I  cannot  imagine 
any  case  of  acquiescence  in  which  there  is  not  shown  to 
be  in  the  servient  owner  (1)  a  knowledge  of  the  acts 
done ;  (2)  a  power  in  him  to  stop  the  acts  or  to  sue  in 
respect  of  them ;  and  (3)  an  abstinence  on  his  part  from 
the  exercise  of  such  power." 

It  must  not,  however,  be  forgotten  that  the  doctrine 
of  prescription  is  based,  not  on  natural  justice,  but  on 
the  convenience  of  the  community.  (See  the  words  of 
Vaughan  Williams,  L.  J.,  Union  Co.  v.  Loch  Co.,  1902, 
2  Ch.  569,  and  of  Lord  Blackbm-n  in  Dalton  v.  Angus, 
6  A.  C.  818.)  And  this  convenience  has  been  carried 
far.  "  The  Court,"  said  Collins,  M.  R.,  "  is  endowed 
with  a  great  power  of  imagination  for  the  purpose  of 
supporting  ancient  user."  {ISfeaverson  v.  Peterborough 
Couneil,  1902,  1  Ch.  573.)  To  put  the  whole  matter 
shortly :  where  possible  the  Court  will  presume  a  grant ; 
where  this  presumption  cannot  be  made  there  can  be 
no  prescription. 
When  can  The  question,  accordingly,  which  lies  on  the  threshold 
presumed  f  0^  every  inquiry  into  a  prescriptive  title  is  this  :  Are 
the  circumstances  such  that  a  grant  can  be  presumed  ? 
These  circumstances  I  purpose  shortly  to  consider. 
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In  the  fii'st  place,  a  grant  cannot  be  presumed  wliere  No  grant 

presumed 

it  would  have  been  contrary  to  a  statute  or  a  public  where  con- 
nature.      Thus,  where  a  grant  of  pasturage  for  stock  p^^^e  ^ 
other  than  sheep  would  have  been  inconsistent  with  the  statute ; 
provisions  of  an  Inclosure  Act,  which  were  held  to  have 
been  passed  in  the  public  interest,  the  Court  refused  to 
presume  the  grant.     {Neavet'son  v.  Peterborough  Council, 
1902,  1  Ch.  557.)     So  in  Mills  v.  Ne^v  Forest  Commis- 
sioners,   18    C.   B.    60,   the    statutes    relating   to   the 
New   Forest   prevented  the  Court  from  presuming  a 
grant  of  a  right  of  common  in  that  locality.     I  should 
here  warn  you  that  statutory  provisions  of  a  private 
nature  may  be  waived  and  a  grant  may  be  presumed. 
{Goldsmith  v.  G.  E.  Rail.  Co.,  9  A.  C.  927.) 

In  the  second  place,  a  grant  will  not  be  presumed  or  -w-here 
where  it  would  have  been  inconsistent  with  the  custom  tent  with 
of  the  locality.     Thus,  in  TFi/nstanlefj  v.  Lee,  2  Swans.  ^'^^^"^  ^ 
333,  the  old  custom  of  the  City  of  London  as  to  the 
enjoyment   of   light   prevented  the  presumption   of   a 
grant  to  support  a  prescription  at  common  law.     And 
this  rule  remains  binding  where  claims  are  made  by 
prescription   at   common   law,  although  it  would   not 
prevent  a  right  to  light  being  claimed  under  sect.  3  of 
the  Prescription  Act,  1832.      (See   per  Chitty,  J.,  in 
Perrij  v.  Fames,  1891,  1  Ch.  667.) 

In  the  third  place,  a  grant  cannot  be  presumed  where  or  where 
the  owner  of  the  dominant  tenement  covdd  not  take  by  owner 
way  of  grant.     Thus,  where  the  owner  of  the  dominant  tSby 
tenement  was  a  corporation  precluded  by  its  constitution  s^^'^^  '■> 
from   accepting    a    grant,   no    grant    was    presumed. 
{National  Manure   Co.  v.  Donald,  4   H.  &  N.  8  ;   28 
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servient 

owner 

cannot 

make 

grant ; 


L.  J.  Ex.  185.)  And  this  last-mentioned  principle  has 
been  applied  where  incorporeal  hereditaments  have 
been  claimed  by  fluctuating  bodies  who  could  not  take 
by  grant,  such  as  "  inhabitants "  (Fox  v.  Venables, 
Cro.  Eliz.  180)  or  "  owners  and  occupiers."  {Tilhiiry  v. 
SiJm,  45  Ch.  D.  118.) 

In  the  fourth  place,  a  grant  cannot  be  presumed 
where  the  owner  of  the  servient  tenement  could  not 
make  a  grant.  One  instance  of  this  is  found  where  the 
owner  of  the  servient  tenement  was  a  corporation,  and 
a  grant  would  have  been  ultra  vires — a  principle  appKed 
by  the  Court  of  Queen's  Bench  in  Rochdale  Canal  Co.  v. 
RadcUffe^  18  Ci.  B.  315,  and  by  Lord  Westbury  in 
StaffordsJiire  Canal  Co.  v.  Birmingham  Canal  Co.,  L.  R. 
1  H.  L.  287. 

And  inasmuch  as  the  presumed  grant  must  be  an 
absolute  one  made  in  fee  by  the  owner  of  the  servient 
tenement,  it  cannot  be  presumed  where  such  owner  is  a 
rector  owning  glebe  land  {Barker  v.  Richardson,  4  B.  & 
Aid.  579),  or  a  tenant  for  life  [Roberts  v.  James,  89 
L.  T.  282),  or  a  tenant  for  years  {Daniel  v.  North,  11 
East,  372),  all  of  whom  are  incapable,  by  reason  of  the 
deficiency  of  their  estate,  from  making  a  grant  in  fee. 

I  should  add  that  the  rule  was  ajDplied  where  the 
incapacity  of  the  owner  of  the  servient  tenement  to 
make  an  absolute  grant  covered  only  part  of  the  period 
of  enjoyment.  Thus,  in  Barher  v.  Richardson,  4  B.  & 
Aid.  579,  the  servient  tenement  was,  during  six  years 
of  the  enjoyment,  held  by  an  owner  in  fee ;  and  in 
Roberts  v.  James,  89  L.  T.  282,  an  absolute  grant 
could  at  one  time   during  the  enjoyment  have  been 
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made  by  tlie  tenant  for  life  in  remainder  wlio  joined  in 
re-settling  the  servient  tenement.  In  both  these  cases, 
however,  the  Com-t  refused  to  presume  a  grant. 

In  the  fifth  place,  a  grant  cannot  be  presumed  where  or  where 
the  owner  of  the  servient  tenement  is  incapable  of  owner 
resisting  or  preventing  the  user  relied  on.  This  rule  is,  of  p^e^g^t- 
I  think,  best  illustrated  by  the  case  of  Sturges  v.  Briclrj-  ing  user  ; 
man,  11  Ch.  D.  852.  There  the  question  arose  as 
regards  two  adjoining  houses  in  London.  One  of  these 
belonged  to  confectioners,  who  for  more  than  sixty 
years  before  action  had  caused  noise  on  their  premises 
by  the  use  of  a  pestle  and  mortar  in  their  kitchen. 
The  other  house  was  purchased  a  few  years  before 
action  by  a  doctor,  who  thereupon  built  a  consulting 
room  close  to  the  above-mentioned  kitchen.  Shortly 
afterwards  he  brought  an  action  against  the  confec- 
tioners to  restrain  them  from  causing  the  noise  ;  which, 
on  the  evidence  the  Court  held,  amounted  to  a  nuisance 
to  the  plaintiff's  premises  after  the  erection  of  his  con- 
sulting room,  but  not  before.  The  confectioners  con- 
tended by  way  of  defence  that  a  right  to  cause  the 
noise  had  been  acquired  by  user,  and  that  a  grant 
should  be  presumed.  The  Court,  however,  decided 
against  the  contention  ;  holding  that,  before  the  erection 
of  the  consulting  room,  the  noise  could  not  have  been 
legally  prevented,  either  physically  or  by  means  of  an 
action,  and  that  accordingly  there  was  no  sufficient  user 
from  which  a  grant  could  be  presumed.  The  same 
doctrine  was  applied  where  claims  were  made  to  the 
access  of  air  to  chimneys  over  an  unlimited  surface  of 
the  servient  tenement  {Bryant  v.  Lefever,  4  C.  P.  Div. 

c.  2 
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No  grant 
presumed 
where  user 
was  not  as 
of  right ; 


173),  and  to  subterranean  water  percolating  in  unknown 
cliannels.  {Chasemore  v.  Richards,  7  H.  L.  C.  349.) 
In  neither  of  these  cases  could  the  servient  owner  have 
prevented  the  user. 

The  rule  that  a  grant  cannot  be  presumed  by  the 
owner  of  the  servient  tenement  who  is  incapable  of 
preventing  the  user  is  further  illustrated  by  those  cases 
where  the  same  person  has  been  in  legal  occupation  as 
tenant  of  the  alleged  servient  and  dominant  tenements 
during  part  of  the  enjoyment  relied  upon.  In  such  a 
case,  user  by  the  tenant  occupying  the  servient  tene- 
ment could  not  be  prevented  by  its  owner.  (See 
Battishill  v.  Reed,  18  C.  B.  702  ;  Oxley  v.  Gardinery 
4  M.  &  W.  500 ;  Outmm  v.  Maude,  17  Ch.  D.  405  ; 
Damper  v.  Bassett,  1901,  2  Ch.  350.) 

In  the  sixth  place,  a  grant  cannot  be  presumed  from 
user  of  which  the  owner  of  the  servient  tenement  has 
no  knowledge,  actual  or  presumptive.  {Sturges  v. 
Bridgman,  11  Ch.  D.  863;  Amblers.  Gordon,  1905, 
1  K.  B.  424.)  Thus,  it  has  been  laid  down  that  the 
user  from  which  a  grant  will  be  presumed  must  have 
been  with  the  acquiescence  of  the  person  seised  of  an 
estate  of  inheritance  in  the  servient  tenement.  The 
mere  knowledge  of  a  tenant  was  not  sufficient.  {Daniel 
V.  North,  11  East,  372.)  But  if  the  user  has  been  for 
a  great  length  of  time,  it  may  be  presumed  the  landlord 
was  aware  of  it.  [Davies  v.  Stevens,  7  C.  &  P.  570 ; 
compare  Simpson  v.  A.-G.,  1904,  A.  C.  507.) 

In  the  seventh  place,  a  grant  will  not  be  presumed 
where  the  user  has  not  been  what  is  technically  termed  a 
user  "  as  of  right "  ;  a  rule  which  partly  covers  the  same 
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ground  as  the  last  rule.  The  well-known  words,  "  as 
of  right,"  which  have  been  repeated  in  the  fifth  section 
of  the  Prescription  Act,  1832,  have  given  rise  to  so 
much  discussion  that  it  is  necessary  to  indicate  briefly 
theii'  meaning.  "  In  the  case  of  prescription,"  said 
Mr.  Justice  Willes  in  expressing  the  opinion  of  the 
Court  of  Common  Pleas  in  Mills  v.  The  Mayor  of 
Colchester,  L.  R.  2  0.  P.  486,  "  long  enjoyment  in  ordei 
to  establish  a  right  must  have  been  as  of  right,  and, 
therefore,  neither  by  violence,  nor  by  stealth,  nor  by 
leave  asked  from  time  to  time."  These  words  recall 
the  phrase  of  Bracton,  quoted  by  Lord  Coke  in  Coke 
upon  Littleton,  1 13  b,  where  he  speaks  of  "  Longus  usus 
nee  jJ^r  vim,  nee  elim,  nee  2)reearioy  "To  quote  the 
well-known  formula,"  said  Lord  Davey  in  addressing 
the  House  of  Lords  in  Gardner  v.  Hodgson'' s  Brewery, 
1903,  A.  C.  238,  "  an  enjoyment  as  of  right  must  be 
nee  vi,  nee  ekun,  nee  precario.^^ 

User,  accordingly,  is  not  as  of  right  if  it  be  per  vim ;  e.g.,  user 
as,  for  instance,  if  there  were  perpetual  warfare  between  ' 

the  parties,  a  point  you  will  find  discussed  in  Eaton  v. 
The  Swansea  Waterworks  Co.,  17  Q.  B.  267.  From  this 
case  it  is  clear  that  interruptions  (although  not 
acquiesced  in  for  a  year  within  the  meaning  of  sect.  4 
of  the  Prescription  Act)  may  show  that  the  user  never 
was  of  right,  but  was  contentious  thi'oughout. 

Again,  the  user  is  not  as  of  right  if  it  be  clam  ;  a  rule  or  user 
illustrated  by   Union  Co.  v.  London  Dock  Co.,  1902,  2        ' 
Ch.  557.     In  that  case  a  dock  owner  claimed  for  his  dock 
an  easement  of  support  by  means  of  underground  rods 
passing  through  another's  land.     The  Court  held  that 

2  (2) 
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inasmuch  as  the  rods  were  not  visible,  the  enjoyment 
being   c/V/w,  was   not   a   sufl&cient   foundation  for   the 
claim, 
or  user  Nor  is  the  user  as  of  right  if  it  be  precario.     Thus, 

in  the  case  of  an  artificial  watercourse  constructed  for 
a  temporary  purpose,  the  Court  held  that  the  enjoy- 
ment was  permissive,  and  accordingly,  being  precarious, 
was  not  as  of  right.  {Burrows  v.  Lang,  19U1,  2  Ch. 
502.)  Similarly,  the  user  of  waste  water  from  a  canal 
was  held  not  to  be  an  enjoyment  as  of  right.  {Stajford- 
s/iire  Co.  v.  Birmingham  Canal  Co.,  L.  E.  1  H.  L.  254, 
268  ;  compare  Mason  v.  Shrewsburg  Bail.  Co.,  L.  E.  6 
Q.  B.  584.)  Again,  to  recall  the  above  words  of  Willes,  J., 
the  user,  to  be  a  user  as  of  right,  must  not  have  been 
by  leave  asked  from  time  to  time.  In  the  much- 
discussed  case  of  Gardner  v.  Hodgson's  B reiver g  Co., 
1903,  A.  C.  229,  where  the  plaintiff  relied  upon  forty 
years'  enjoyment  of  a  cartway  from  his  stables  through 
the  yard  of  an  adjoining  inn  ;  it  appeared  that  every 
year  he  had  paid  15s.  to  the  owners  of  the  inn -yard. 
From  this  the  House  of  Lords  inferred  that  the  pay- 
ment was  made  for  leave  from  time  to  time  given  to  use 
the  way,  and  that  the  user  having  been  on  that  ground 
precario,  there  had  been  no  user  as  of  right.  (1903, 
A.  C.  229  ;  see  238.) 
or  user  So  also  there  is  no  enjoyment  as  of  right  while  there 

unity  of     ^®  unity  of   possession  of    the  dominant  and  servient 
possession,  tenements.      (See   BattishiU  v.  Reed,    18   C.   B.  706  ; 
Outram  v.  Maude,  17  Ch.  D.  405 ;  Damper  v.  Barrett, 
1901,  2  Ch.  354  ;  quoted  ante,  p.  18.) 

Useruuder      As  to  the  question  whether  a  user  by  the  parties 
mistake. 
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under  a  mistake  would  be  an  enjoyment  as  of  right 
the  authorities  are  not  quite  clear.  In  the  case  of  a 
claim  made  by  the  owner  of  a  tenement  to  cut  litter  in 
a  forest,  the  Coiu-t  of  Appeal  held  there  had  been  user 
as  of  right,  although  he  had  claimed  to  do  the  acts  of 
user  under  the  mistaken  supposition  that  the  acts  were 
justified  by  an  old  decree  which,  in  the  Court's  view, 
did  not  confer  the  right.  {Be  la  Warr  v.  Miles,  17 
Ch.  D.  535.)  On  the  other  hand,  in  Lord  Bivers  v. 
Adams,  3  Ex.  D.  361,  the  Exchequer  Division  held  that 
acts  of  user  must  be  connected  strictly  with  the  right 
claimed  by  the  person  doing  them,  and  could  not  be 
referred  to  any  other  right.  And  this  seems  to  follow 
also  from  the  case  of  Campbell  v.  Wilson,  3  East, 
294,  where  Mr.  Justice  Lawrence  intimates  that  user 
originating  in  a  mistake  would  not  be  sufficient.  With 
these  cases  you  should  compare  Chamber  Co.  v.  Hopicood, 
32  Ch.  D.  549,  where  a  question  between  a  tenant 
holding  under  a  long  lease  and  his  landlord  came  before 
the  Court  of  Appeal.  A  watercourse  on  the  landlord's 
land  was  made  and  enjoyed  for  a  long  period  by  the 
tenant.  The  enjoyment  was  of  a  kind  which  the  Court 
assumed  was  not  authorised  by  the  lease,  but  both 
landlord  and  tenant  were  under  the  mistaken  belief 
that  it  was  so  authorised.  The  Com-t  of  Appeal  held 
that  there  was  no  enjoyment  as  of  right. 

In  the  eighth  place,  a  grant  will  not  be  presumed  No  grant 
where  the  user  can  be  otherwise  explained.     The  gist  of  where  user 
the  principle  upon  which  a  grant  is  presumed  is  this,  otherwise 
said  Farwell,  J.,  that  without  such  presumption  the  explained, 
state  of  affairs  is  unexplained.     {Alt. -Gen.  v.  Simj)son, 
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1901,  2  Ch.  698;  Atf.-Gen.  y.  Antrohus,  1905,  2  Ch. 
199.)     And  if  it  can  be  explained  as  being  in  effect  an 
extension  of  rights  expressly  granted  by  a  document  in 
existence  tliere  will  be  no  presumption.     Thus  in  Aff.- 
Gen.  V.  Horner^  14  Q.  B.  D.  258,  the  production  of  an 
old  grant  of  a  market  on  Thursdays  and  Saturdays 
prevented   the   Court  from   presuming   a   grant  of   a 
market  on  other  days  ;  the  actual  user  being  treated  as 
an  extension  of  rights  expressly  given  by  the  old  grant. 
So   it  was  said  by  the  Exchequer  Di^dsion  that    a 
wider  grant  would  not  be  presumed  where  a  narrower 
grant  was  in  existence.     {Mayor  of  Penrhyn  v.  Best,  3 
Ex.  D.  297.)     So,  again,  in  the  well-known  case  dealing 
with  the  rights  of  common  in  Epping  Forest  {Commis- 
sioners of  Seu-ers  v.  Glasse,  19  Eq.  155),  it  was  said  by 
Sir  George  Jessel  that  a  common  law  prescription  can 
be  defeated  by  showing  the  origin  of  the  user,  and  that 
the  right  claimed  is  not  in  accordance  with  such  origin. 
The  principle  is  further  illustrated  by  the  recent  case 
of   S/terfngham    Couucil  v.   Hohcy,    1904,  W.  N.  83. 
There  a  footpath  had  been  set  out  by  an  award  under 
an  Inclosure  Act.     But  a  public  right  of  cartage  was 
claimed,  on  the  ground  that  the  fishermen  of  the  place 
had  driven  carts  over  the  path  for  forty  years.     The 
Court,  however,  held  that  the  way  had  originated  from 
the  award,  and  that  the  right  to  a  wider  user  had  not 
been  obtained. 

I  now  come  to  the  last  part  of  my  explanation  of 
prescription,  viz.,  the  effect  of  lapse  of  time.  And  the 
first  question  is.  What  time  ?  In  other  words,  during 
what  period  must  evidence  be  given  of  acts  of  user  to 
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support  tlie  claim  ?  Here  I  must  distinguisli  between 
the  three  legal  methods  of  claiming  prescriptive  rights 
which  I  have  abeady  mentioned  to  you,  viz.,  prescrip- 
tion at  common  law,  lost  grant,  and  prescription  by 
statute.  The  distinction  between  the  three  methods 
is  to  a  certain  extent  historical.  And  treating  them, 
historically,  the  one  which  came  earliest  into  use  was 
prescrij)tion  at  common  law.  This  method  accordingly 
we  deal  with  first. 

A  claim  by  prescription  at  common  law  (or  as  it  is  Prescrip- 
sometimes  called,  "  immemorial  prescription)  must  be  common 
based  upon  usage  during  a  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  that  is,  during 
time  out  of  mind  (Co.  Litt.  114  b).  And  by  a  curious 
provision  of  English  law  (which  seems  to  have  had  its 
origin  in  certain  old  statutes  of  limitation)  the  period 
of  legal  memory  commenced  in  the  year  1189,  the  first 
year  of  the  reign  of  Richard  I.  {C/icqyman  v.  Smithy  2 
Ves.  Sen.  511 ;  Angus  v.  Balton,  3  Q,.  B.  D.  104 ;  and 
see  recital  at  commencement  of  Prescription  Act,  in  the 
Appendix,  X'ont.)  So  that  technically  in  claiming  a 
right  by  prescription  at  common  law  it  was  necessary  to 
give  evidence  going  back  to  1189.  This,  of  course,  as 
time  went  on  became  impossible ;  but  the  Courts  pro- 
vided a  remedy  by  holding  that  if  the  evidence  were 
carried  back  as  far  as  living  memory  would  go,  it  should 
be  presumed  that  the  right  had  existed  from  1189. 
{Angus  v.  Dalton,  3  Q.  B.  D.  104.)  Later  on  a  further 
limitation  was  introduced  by  the  Courts  having  regard 
to  the  Statute  of  21  Jac.  I.  c.  16,  which  limited  the 
time  for  bringiog  possessory  actions  to  twenty  years. 
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Acting  by  analogy  to  that  statute,  the  Courts  laid  down 
that  if  evidence  could  be  given  of  a  twenty  years'  user, 
the  right  would  be  presumed  to  have  existed  from  1189. 
{Angus  y.  Dalton,  3  Q.  B.  D.  105.)  In  other  words,  as 
a  legal  theory  the  Courts  from  a  twenty  years'  user 
presumed  an  absolute  grant  executed  in  or  before  1189. 
Prescrip-  I  pass  to  the  second  method  of  claim,  viz.,  by  lost 
lost  grant,  grant,  the  method  which  was  next  introduced.  It  was 
found  in  practice  that  a  claim  by  prescription  at  com- 
mon law  was  in  many  cases  easily  defeated.  Thus  it 
could  be  defeated  by  showing  that  the  user  originated 
in  an  existing  deed  executed  since  1189  ;  as  was  done  in 
Welcome  v.  Upton  (5  M.  &  W.  398).  It  could  be 
defeated  in  the  case  of  a  claim  to  light  by  showing  that 
the  building  for  which  the  right  was  claimed  was 
erected  subsequently  to  that  date;  as  was  done  in  the 
case  of  Duke  of  Norfolk  v.  Arhuthnot  (5  C.  P.  D.  393). 
Or  again  it  might  be  defeated  by  showing  a  unity  of 
ownership  since  1189;  as  was  pointed  out  by  Baron 
Martin  in  Moimsey  v.  Ismay  (3  H.  &  C.  486 ;  34  L.  J. 
Ex.  65).  For  if  there  was  unity  of  ownership  of  the 
dominant  and  servient  tenements,  the  right  to  the  ease- 
ment over  the  servient  tenement  merged  in  the  owner- 
ship of  the  soil  of  the  servient  tenement,  so  that  the 
easement  was  destroyed.  And  if  the  title  was  sub- 
sequently divided  there  must  have  been  a  new  easement 
coming  into  existence  at  some  modern  date.  To  meet 
this  difficulty  of  proof  a  new  device  was  adopted  by  the 
Courts.  They  held  that  evidence  of  user  for  twenty 
years  was  sufficient  to  raise  the  presumption  of  a  lost 
grant.     In  other  words,  as  a  legal  theory  the  Courts 
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from  a  twenty  years'  user  presumed  a  grant  executed  at 
some  date  since  1189.  The  grant  presumed  was  a 
grant  by  some  former  owner  in  fee  of  the  servient 
tenement  to  the  owner  in  fee  of  the  dominant  tene- 
ment, and  a  grant  of  this  kind  was,  of  course,  suflQcient 
foundation  for  the  claim. 

With  respect  to  this  claim  by  lost  grant  (a  method 
which  is  still  used  in  modern  actions  claiming  prescrip- 
tive rights),  the  better  opinion  seems  to  be  that  express 
evidence  cannot  be  given  to  rebut  this  presumption,  or 
show  that  in  fact  no  grant  was  ever  made.  See  the 
opinion  of  Lord  Blackbui'n  {DaUon  v.  Angus,  6  A.  C. 
812),  Lindley,  J.  {ib.  765),  Thesiger,  L.  J.  (4 
Q.  B.  D.  172),  Cotton,  L.  J.  {ih.  187).  There  is,  how- 
ever, a  conflict  on  the  point. 

In  the  year  1832,  accordingly,  the  law  stood  as 
follows : — If  you  could  show  twenty  years'  enjoyment 
of  an  easement  in  circumstances  under  which  a  grant 
could  be  presumed,  you  could  support  your  right 
either  under  the  doctrine  of  immemorial  prescription 
at  common  law,  or,  alternatively  (if  for  any  reason 
the  enjoyment  could  not  be  technically  carried  back  to 
the  year  1189),  then  under  the  doctrine  of  lost  grant. 

In  1832  the  third  method  of  claim  I  have  mentioned  Prescrip- 
(viz.,  prescription  under  statute)  was  introduced.     For  statute. 
in  that  year  the  Prescription  Act  was  passed,  which  Prescrip- 

n  T    -.  P   1 1       1  tionAct, 

must    be   studied   carefully   by   anyone   concerned    in  1832. 

litigating  prescriptive  rights.     The   statute   is  printed 

at  length  in  the  Appendix.     Its  main  or  substantive 

provisions   (sects.   1,  2  and  3)    deal   separately,    first, 

with  profits  a  prendre^  secondly,  with  easements  other 
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than  light,  and  thirdly,  with  the  easement  of  light. 
In  the  case  of  profiU  a  prendre  and  easements  other 
than  light,  it  provides  in  effect  that  if  uninterrupted 
enjoyment  as  of  right  can  he  shown  for  thirty  years 
in  the  case  of  profits  a  prendre,  and  for  twenty  years 
in  the  case  of  easements  other  than  light,  a  claim  shall 
not  he  defeated  only  by  showing  the  commencement 
of  the  enjoyment.  The  words  refer,  of  course,  to  the 
old  difficulties  I  have  mentioned  to  you  in  the  case 
of  claims  by  prescription  at  common  law.  The  statute 
further  provides  that  if  uninterrupted  enjoyment  as  of 
right  without  any  consent  in  writing  can  be  shown 
for  sixty  years  in  the  case  of  profits  a  prendre,  or  for 
forty  years  in  the  case  of  easements  other  than  light, 
the  right  shall  be  deemed  indefeasible.  Lastly,  in  the 
case  of  the  easement  of  light  (which,  when  claimed 
under  the  statute,  is  placed  by  sect.  3  upon  a  footing 
different  from  other  easements)  it  is  provided  that  if 
you  can  show  twenty  years'  uninterrupted  enjoyment 
without  any  consent  in  writing,  the  right  shall  be 
deemed  indefeasible.  I  should  here  remind  you  that 
when  the  easement  of  light  is  claimed  by  prescription  at 
common  law,  or  by  lost  grant,  it  stands,  so  far  as  the 
method  of  claim  is  concerned,  upon  the  same  footing 
as  other  easements. 

Passing  to  the  other  provisions' wliich  deal  specifically 
with  the  period  during  which  evidence  of  user  must  be 
given,  you  will  find  that  those  provisions  are  contained 
in  sect.  6,  the  fu-st  half  of  sect.  4,  and  sects.  7  and  8. 
Sect.  6  forbids  a  presumption  in  favour  of  a  claim 
to  be  drawn  from  a  period   of   enjoyment  less  than 
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that  mentioned  in  the  statute.  Sect.  4  provides  that 
the  period  to  which  evidence  is  to  be  directed  must 
be  the  period  next  before  some  suit  or  action  in  which 
the  claim  is  brought  in  question.  Then,  as  to  sects.  7 
and  8 :  In  considering  these  you  will  bear  in  mind 
the  rules  I  have  mentioned  to  you  as  to  when  the 
Courts  will  presume  a  grant.  The  effect  of  those 
sections  is  shortly  this.  In  the  case  of  lyrofiU  a  prendre^ 
the  j)eriod  during  which  the  owner  of  the  servient 
tenement  is  either  an  infant  or  non  compos,  or  tenant 
for  life,  is  excluded  from  the  thirty  years  mentioned  in 
sect.  1,  but  not  fi-om  the  sixty  years  mentioned  in  that 
section.  You  will  observe  that  the  excluded  period  is 
one  during  which  the  owner  of  the  servient  tenement 
could  not  make  an  absolute  grant.  In  the  case  of  ease- 
ments other  than  light,  the  same  period  (viz.,  infancy, 
&c.)  is  excluded  from  the  twenty  years,  but  not  from 
the  forty  years,  mentioned  in  sect.  2.  A  proviso,  how- 
ever, is  added  by  sect.  8  as  regards  -the  easements  of 
way  and  water;  that  where  the  servient  tenement  is 
held  by  a  tenant  for  life  or  years,  the  owner  in  rever- 
sion of  that  tenement  has  (for  the  purpose  of  resisting 
a  right  of  way  or  water  claimed  on  the  ground  of  forty 
years'  enjoyment)  an  additional  period  of  three  years 
from  the  expiration  of  the  life  tenancy  or  the  term  of 
years,  as  the  case  may  be. 

While  dealing  with  the  statute  I  should  notice  here  User 
•  •  where 

some  provisions  as  to  the  character  of  the  user  which,  claim 

when  the  claim  is  made  under  the  statute,  must  not  be  ^^^^.^ 

forgotten.      Sects.   1,  2  and  3  speak  in  each  case  of  statute. 

"  actual    enjoyment   without    interruption,"   and    the 
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latter  lialf  of  sect.  4  provides  tliat  no  act  shall  be 
deemed  to  be  an  interruption  unless  acquiesced  in  for 
one  year  after  notice.  The  last  mentioned  provision 
had  this  curious  result,  that  where  an  easement  had 
been  actually  enjoyed  for  not  more  than  nineteen  years 
and  a  fraction,  and  was  then  inteiTupted  during  the 
remainder  of  the  20th  year,  and  an  action  to  prevent 
the  exercise  of  the  easement  was  commenced  within  a 
year  from  the  notice  of  the  interruption,  the  right  was 
held  to  have  been  acquired  although  there  had  not  in 
fact  been  a  twenty  years'  user.  {Flight  v.  Thomas ^ 
8  CI.  &  F.  331.) 
Eoilim  V.  As  regards  the  necessity  of  continuous  user  of  the 
em  y.  easement  by  the  owner  of  the  dominant  tenement  during 
the  statutory  period,  the  earlier  decisions  w^ere  not  quite 
uniform.  But  the  rule  was  at  last  settled  in  Hollins  v. 
Verneij,  13  Q.  B.  D.  304,  where  the  Court  of  Appeal 
laid  down  (13  Q.  B.  D.  314)  that  there  was  no  dis- 
tinction between  non-user  for  a  year  at  the  beginning 
or  end,  or  in  the  middle  of  the  statutory  period.  Proof 
of  actual  user  in  every  year  is  not  essential,  but  the 
absence  of  user  for  any  year  will  be  fatal,  unless 
explained  in  such  a  way  as  to  warrant  the  inference  of 
continual  actual  enjoyment  notwithstanding  such  tem- 
porary non-user.  The  Court  of  Appeal  further  laid 
down  (13  Q,.  B.  D.  315)  that  "no  actual  user  can  be 
sufficient  to  satisfy  the  statute,  unless  during  the  whole 
statutory  term  (whether  user  be  proved  in  each  year  or 
not)  the  user  is  enough  to  carry  to  the  mind  of  a 
reasonable  person  in  possession  of  the  servient  tenement 
the  fact  that  a  continuous  right  to  the  enjoyment  is 
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being  asserted,  and  ouglit  to  be  resisted  if  sucli  right  is 
not  recognised."  These  words  should  be  compared 
with  the  principle  stated  by  Lord  Watson  in  the  House 
of  Lords  as  governing  prescriptive  rights  in  Scotland. 
"  I  do  not  doubt,"  he  said,  "  that  in  order  to  found 
a  prescriptive  right  of  servitude  according  to  Scotch 
law,  acts  of  possession  must  be  overt,  in  this  sense,  that 
they  must  in  themselves  be  of  such  a  character,  or  be 
done  in  such  circumstances  as  to  indicate  unequivocally 
to  the  proprietor  of  the  servient  tenement  the  fact  that 
a  right  is  asserted  and  the  nature  of  the  right.  The 
proprietor  who  seeks  to  establish  the  right  cannot,  in 
my  opinion,  avail  himself  of  any  acts  of  possession  in 
aUeno  solo,  unless  he  is  able  to  show  that  they  either 
were  known,  or  ought  to  have  been  known  to  its  owner, 
or  to  the  persons  to  whom  he  entrusted  the  charge  of 
his  property."  {Mclnroy  v.  Duke  of  Afhole,  1891, 
A.  C.  633.) 

The  principles  expressed  by  the  Court  of  Appeal  in 
the  words  which  I  have  read  to  you  were  applied  in 
Collins  V.  Verne//,  sujjra,  to  a  claim  of  right  of  way  for 
removing  wood  cut  down  upon  an  adjoining  close. 
The  way  had  only  been  used  on  successive  occasions, 
which  occurred  at  intervals  of  twelve  years,  those  being 
the  only  occasions,  however,  on  which  the  way  was 
wanted.  The  Court  of  Appeal  held  there  had  been 
110  uninterrupted  enjoyment  sufficient  to  satisfy  the 
statute. 

A  similar  rule  was  applied  in  the  case  of  a  claim  to 
light  where  two  windows  had  been  boarded  up  for 
more  than  a  year.     Stirling,  J.,  held  that  there  had 
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been  sucli  a  discontinuance  of  user  as  to  prevent  the 
acquisition  of  a  right.  (Smith  v.  Baxter,  1900,  2  Ch. 
138.) 

Such  is  the  short  effect  of  the  Prescription  Act.  The 
result  of  that  Act  was  that  in  1832  a  new  legal  method, 
governed  by  certain  statutory  rules,  was  introduced  for 
claiming  prescriptive  rights.  I  should  tell  you  that 
the  tln-ee  methods  of  claim  I  have  mentioned,  viz., 
common  law,  lost  grant,  and  statute,  are  all  in  existence 
at  the  present  time,  and  are  relied  on  every  day  in  our 
Courts.  I  should  add  that,  according  to  the  present 
practice,  it  is  frequently  advisable  to  plead  alternatively 
all  these  three  methods  of  claim ;  so  that  if  the  party 
fails  on  one  method  he  may  succeed  on  another.  Thus, 
if  on  the  evidence  the  enjoyment  cannot  be  brought  down 
to  the  commencement  of  some  action,  prescription  by 
the  statute  cannot  be  relied  upon.  So,  again,  if  the 
enjoyment  can  be  shown  to  have  commenced  within  the 
period  of  legal  memory,  prescription  at  common  law 
cannot  be  relied  upon. 
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PRESCRIPTION  IN  RELATION  TO  WAYS. 

To-MiGHT  I  wish  to  say  sometMng  to  you  about  Pre-  Public 
scription  in  relation  to  rights  of  way.  I  shall  confine  way  in- 
my  remarks  mainly  to  private  rights  of  way,  not 
dealing  with  public  rights  of  way  or  highways.  It  is 
true  that  much  of  the  law  relating  to  public  rights  of 
way  or  highways  might  be  included  in  a  wide  sense  of 
the  word  prescription.  Many  of  the  rules  relating 
to  the  acquisition  and  enjoyment  by  the  public  of 
highways  proceed  on  principles  similar  to  those  which 
govern  the  acquisition  and  enjoyment  by  individuals  of 
easements  and  other  strictly  prescriptive  rights.  But 
the  subject  of  highways  depends  so  much  upon  statute 
law,  and  involves  so  many  special  considerations,  that 
I  do  not  propose  to  deal  with  it  beyond  from  time  to 
time  referrmg  to  it  by  way  of  illustration. 

A  private  way,  then,  is  a  right  which  one  person  has  private 
to  go  over  the  land  of  another ;  and  such  a  right,  when  ^ 
annexed  as  an  easement  to  property,  can  be  acquired  by 
prescription. 

You  will  recollect  that,  in  discussing  easements  in 
my  last  Lecture,  we  found  that  an  easement  implied  two 
tenements — the  servient  tenement  over  which  the  ease- 
ment was  exercised,  and  the  dominant  in  respect  of 
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whicli  it  was  exercised.     We  saw  tliat  the  two  tene- 
ments must  belong  to  different  owners.     For  that,  if 
the  two  tenements  (which  we  will  call  Whiteacre  and 
Blackacre)  were  owned  by  the  same  person,  the  common 
owner,  in  passing  over  Whiteacre  to  Blackacre,  would 
not  be  exercising  a  right  of  way  in  respect  of  Blackacre, 
but  merely  making  use  of  his  own  land  Whiteacre. 
{Roe  V.  Siddons,  22  Q.  B.  D.  236.) 
Kinds  of        'j'j^e  kind  of  property  to  which  a  right  of  way  (which 
to  which    is  itself  an  incorporeal  hereditament)  is  usually  annexed 
way  can  be  is  land,  which  is  a  corporeal  hereditament.     I  should 
annexed,    j-gj^^jjuj  yo^^^  however,  that  it  has  been  decided  that  a 
right  of   way  can  be  annexed  to  a  right  of   fishing, 
which  is    an   incorporeal   right.     The  test  laid  down 
in  a  note  to  Coke  upon  Littleton  is  that  you  must 
consider  the   propriety  or   relation   between  the  prin- 
cipal and  the  adjunct.      (Co.   Litt.    121   b,   note   7.) 
After  discussing   this  test,   Buckley,  J.,  came   to  the 
conclusion  that  there  was  no  incongruity  in  the  union 
of  a  right  of  fishing  in  a  river  and  a  right  to  walk 
along  the  bank  for  the  purpose  of  that  fishing.     {Han- 
burp  V.  Jenkins,  1901,  2  Ch.  423.)     The  result  is  this. 
A  private  right  of  way  is  a  right  which  must  be  exer- 
cised over  the  servient  tenement  in  respect  of  property 
belonging  to  the  dominant  owner.     And  that  property 
may  be  in  the  form  either  of  land  or  of  such  an  incor- 
Right        poreal  right  as  the  right  of  fishing.     It  is  important, 
connected  however,  that  you  should  remember  that  the  easement 

with  the     cf^^not  exist  unless   it   be  connected  with  the  use  or 
enjoyment 

of  the        euioyment  of   the   property  to  which    it  is  annexed, 
property.         ■'   "^  i      ir      j 

{Ackroyd  v.  Smith,  10  C.  B.  164.)     Thus  it  was  said 
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by  Mr.  Justice  Byles  in  Bailey  v.  Stevens,  12  0.  B. 
N.  S.  91 ;  31  L.  J.  C.  P.  226,  tliat  you  cannot  have 
a  right  of  way  over  land  in  Kent  appurtenant  to  an 
estate  in  Northumberland. 

Remembering,  then,  that  in  all  cases  a  right  of  way  Different 
must  be  connected  with  the  enjoyment  of  the  dominant  -ways. 
tenement,  our  next  inquiry  is.  What  are  the  kinds  of 
rights  of  way  which  can  be  acquired  by  prescription  ? 
Of  these  there  are  four,  which  you  will  find  set  out  and 
distinguished  in  Coke  upon  Littleton,  56  a,  and  the 
cases  of  Ballard  v.  Dyson,  1  Taunt.  279,  and  Cannon  v. 
Villars,  8  Ch.  D.  420,  421.  They  are  (1)  a  foot-way; 
(2)  a  horse- way  which  includes  a  foot-way ;  (3)  a  car- 
riage-way which  includes  a  horse  and  foot- way ;  and 
(4)  a  drift- way  (or  a  way  for  driving  cattle),  which  is 
not  necessarily,  but  is  usually,  included  in  a  carriage- 
way. You  should  also  remember  that  there  may  be 
a  private  right  of  way  over  a  cul-de-sac  {Roe  v.  Siddons, 
22  U.  B.  D.  234) ;  and  that  there  may  be  also  a  private 
right  of  carriage-way  and  a  public  right  of  foot-way 
over  the  same  road,  a  case  you  will  find  discussed  by 
Buckley,  J.,  in  Ati.-Gen.  v.  JEs/ier  Co.,  1901,2  Ch.  647. 
I  may  add  here  (though  it  is  somewhat  anticipating  the 
subsequent  lecture  upon  Custom)  that  parishioners  as 
such  may  be  entitled  to  use  a  foot- way  leading  to  their 
church,  whether  it  runs  across  the  demesne  lands  of  a 
manor  lying  within  the  parish  (see  Brocklebank  v. 
Thompson,  1903,  2  Ch.  344),  or  across  the  parish 
churchyard.  {Batten  v.  Gedye,  41  Ch.  D.  507.)  With 
this  you  should  compare  the  cases  in  which  rights  of 
way  over  closed  churchyards  have  been  discussed  in  the 

c.  3 


34  PEESCKIPTION.  [ll. 

Ecclesiastical    Comets.      {St.    John   Baptist,    Cardiff  v. 
Parishioners  of  Same,  1898,  P.  155  ;  Be  Bideford  Parish, 
1900,  P.  314.), 
Extent  of       In  discussing  in  any  particular  case  what  is  the  nature 
tive  right   of  the  right,  you  must  bear  in  mind  that  in  proving  a 
^thT^^     right  by  prescription  the  user  of  the  right  is  the  only 
user.         evidence,  and  that  the  extent  of  the  right  must  be 
measured  by  the  extent  of  the  user.     ( Williams  v.  James, 
■   L.  E.  2  C.  P.  581 ;  Fineh  v.  G.  IF.  Bail.  Co.,  5  Ex.  D.  258.) 
Preserip-        In  the  next  place,  we  inquire  how  the  rights  I  have 
8itk)n^of"'  inentioned,  or  any  of  them,  can  be  acquired  by  pre- 
right  of      scription  ?  The  answer  is,  they  can  and  must  be  acquired 
in  one  of  the  three  ways  or  methods  which  I  have 
ah'eady   mentioned,   viz.,   prescription,    either:    (1)    at 
common  law,  or  (2)  by  lost  grant,  or  (3)  under  the 
statute.     As  to  these  methods,  see  ante,  p.  23  et  seq. 
In    dealing    with    claims    based    on    prescription    at 
common  law  or  lost  grant,  or  with  claims  under  the 
statute  where  the  enjoyment  has  been  for  the  shorter 
periods  mentioned  in  sects.  1  and  2,  you  will  remember 
that  in  all  cases  a  grant  must  be  presumed,  and  you 
will  carefully  ascertain  whether  the  conditions  under 
which  such  a  presumption  can  be  made  are  fulfilled. 
(See  ante,  p.  14  et  seq.)     Thus  no  grant   is  presumed 
where  the  user  has  been  such  that  the  owner  of  tlie 
servient  tenement  could  not  prevent  it.     As  is  the  case 
where  the  fee  simple  of  the  dominant  and  servient  tene- 
ments belong  to  different  persons,  but  such  tenements 
are  in  the  lawful  occupation  of  the  same  person  as 
tenant,  i.e.,  where  there  is  unity  of  possession.      On 
this  ground  a  claim  to  a  right  of  way  was  defeated  in 
Damper  v.  Barrett,  1901,  2  Ch.  350. 
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A  case  which  frequently  occasions  difficulty  is  where  Case 
there  is  no  unity  of  possession  but  the  servient  tenement  servient 
is  under  lease  during  the  whole  or  a  portion  of  the  jg^^^l^se 
enioyment.     You  will  remember  that  in  such  a  case  Fee  of 

•'  .  dominant 

the  owner  in  fee  of  the   servient  tenement  must  be  and  servi- 

bound,  and  that  the  knowledge  and  acquiescence  of  his  ments 

tenant  is  not  sufficient  to  bind  him.     Though  in  certain  ^^\°°o™^^ 

°    _  to  different 

cases  if  the  user  has  been  long  continued,  it  may  be  persons, 
presumed  that  the  landlord  was  aware  of  it.  [Davies  v. 
Stephens,  7  0.  &  P.  570.)  The  law  on  this  point  was 
recently  explained  by  Stirling,  L.  J.  (in  dealing  with  a 
claim  based  on  prescription  at  common  law  or  by  lost 
grant),  as  follows  : — "  In  Bradbury  v.  Grinsell,  2  Wms. 
Saund.  510,  it  is  said  that '  though  an  uninterrupted  pos- 
session for  twenty  years  or  upwards  should  be  sufficient 
evidence  to  be  left  to  a  jury  to  presume  a  grant,  yet  the 
rule  must  ever  be  taken,  with  this  qualification,  that  the 
possession  was  -^ith  the  acquiescence  of  him  who  was 
seised  of  an  estate  of  inheritance :  for  a  tenant  for  life  or 
years  has  no  power  to  grant  any  such  right  for  a  longer 
period  than  during  the  continuance  of  his  particular 
estate.  If  such  a  tenant  permits  another  to  enjoy  an 
easement  on  his  estate  for  twenty  years  or  upwards 
without  interruption,  and  then  the  particular  estate 
determines,  such  user  will  not  aifect  him  who  has  the 
inheritance  in  reversion  or  remainder  ;  but  when  it 
vests  in  possession  the  reversioner  may  dispute  the 
right  to  the  easement,  and  the  length  of  possession  will 
be  no  answer  to  his  claim.'  The  rule  which  I  have 
read  shows  that  the  person  who  has  the  inheritance  in 
remainder  or  reversion  may,  when  it  vests  in  possession, 
assert  his  right  to  dispute  the  claim  to  the  easement. 

9  ro\ 
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It  is  only  by  pro\dng  his  acquiescence  that  the  lost 
grant  could  be  assumed.     It  seems  to  be  well  settled 
that  in  order  to  establish  acquiescence  you  must  show 
knowledge  on  the  part  of  the  person  against  whom  the 
knowledge  is  asserted  of  the  fact  that  the  easement  was 
enjoyed."     {Roberts  and  Loi'cU  v.  Jomes,  89  L.  T.  287.) 
The  passage  which  I  have  just  been  reading  deals 
with  the  case  where  the  fee  simple  in  the  dominant  and 
servient  tenements  belongs  to  different  persons,  but  the 
Fee  of        servient  tenement  is  in  lease.     Let  us,  however,  sup- 
and^er^-  P^^®  ^^^^  ^^  ^®®  simple  in  the  dominant  and  servient 
ent  tene-    tenements  belongs  to  the  same  person,  but  that  such 
belonging  tenements    are  in  the  occupation  of   different  lessees, 
person.       and  for  convenience  let  us  call  the  dominant  tenement 
Blackacre  and  the  servient  tenement  Whiteacre.     Sup- 
posing now  in  the  last-mentioned  case  that  the  lessee  of 
Blackacre  uses  for  the  period  of  twenty  years  a  way 
over  Whiteacre,  is  any  right  of  way  acquired  ?     On 
principle  we  must  answer  No.     For  the  lessee  of  Black- 
acre,  who  exercises  the  right  of  way,  if  he  acquires  any 
right,  must  acquire  it  on  behalf  and  for  the  benefit  of 
his  landlord,  who  is  the  common  owner  of  the  fee  simple 
in  Blackacre  and  the  fee  simple  in  Whiteacre.     (See 
Large  v.  Pitt,  Peake,  152  ;  Timmons  v.  Heuitt,  22  L.  K. 
Ir.  627.)     And  it  is  clear  that  such  common  landlord 
cannot  acquire  any  "  easement "  in  his  own  land. 
Kilgour  v.       Next,  alter  the  period  and  suppose  that  the  user  of 
the  way  by  the  lessee  of  Blackacre  continues  for  forty 
years,  and  that  an  easement  is  claimed  under  the  con- 
cluding words  at  the  end  of  sect.  2  of  the  Prescription 
Act,  which  refer   to  an   indefeasible  title.     This  very 
case  was  recently  dealt  with  by  the  Court  of  Appeal  in 
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Kikjour  v.  Gaddes,  1904,  1  K.  B.  457.  A  right  of  way 
was  claimed  by  the  lessee  of  Blackacre  on  the  ground 
that  forty  years'  user  created,  under  sect.  2,  an  inde- 
feasible title.  And  it  was  argued  on  his  behalf  that 
under  similar  words  in  sect.  3  an  easement  of  hght  was 
held  to  have  been  acquired.  The  case  so  rehed  on  in 
argument  was  Frewen  v.  P/iillips,  11  C.  B.  N.  S.  455. 
The  Court  of  Appeal,  however,  decided  against  the 
claim;  pointing  out  that  user  "as  of  right"  is  not 
necessary  under  sect.  3,  and  that  the  enjoyment  of 
the  easement  where  the  landlord  of  both  tenements 
was  the  same  was  not  "  as  of  right." 

We   have   discussed   the   different   modes   in  which  Questions 

...  .    1  ,        (.  n  •IT  arising 

a  prescriptive  right  oi  way  can  be  acqmred.     i  pass  from 

to  the  consideration  of  some  questions  which  may  arise  Lopl^yof 

during  the  subsequent  user  of  the  riffht.  dominant 

"  -^  °  ,     owner, 

Three  cases  may  occur.  There  may  come  a  change  in  e.(/.— 
the  character  or  user  of  the  dominant  tenement,  and  the 
dominant  owner  may  attempt  to  use  his  old  right  of  way 
under  the  new  conditions.  Or,  secondly,  the  dominant 
owner  may  acquire  other  or  additional  property  in  the 
neighbourhood,  and  may  attempt  to  use  for  access  to  such 
additional  property  his  old  right  of  way.  Or,  thirdly,  the 
dominant  tenement  may  be  divided,  and  the  divided 
portions  pass  to  different  owners.  What,  in  these 
various  cases,  would  be  the  result  on  the  right  of  way  ? 

As  to  the  first  of  these  cases,  viz.,  a  change  occurring  chano-ein 

in  the  character  or  user  of  the  dominant  tenement,  it  ^^l^^!^ 

was  laid  down  by  Willes,  J.,  in    TFiliiams  v.   James,  iiant 

_     -_  .  tenement; 

L.  E.  2  C.  P.  582,  that  the  user  of  the  old  right  of  way 

must  be   a  reasonable   user   for  the   purposes   of  the 
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dominant  tenement  in  the  condition  in  •which  it  was 
while  the  user  on  which  the  right  is  based  took  place. 
In  accordance  with  this  rule  a  prescriptive  right  of  way 
acquired  for  agricultural  purposes  only  to  and  from  a 
property  did  not  give  a  right  of  way  to  or  from  the 
property  for  mineral  purposes,  when  the  minerals  under 
the  dominant  tenement  commenced  to  be  worked 
{Bradhimi  v.  Morris,  3  Ch.  D.  812)  ;  nor  did  it  give  a 
right  to  cart  building  materials  to  the  dominant 
tenement,  when  such  tenement  was  developed  from 
its  old  agricultural  condition  into  a  building  estate. 
{Wimbledon  Conservators  v.  Dixon,  1  Ch.  D.  363.) 
The  rule  is  based  on  the  principle  that  the  burden 
on  the  servient  tenement  must  not  be  increased.  It 
may  be  further  illustrated  by  a  recent  case,  in  which 
the  grant  of  a  right  of  way  over  a  passage  was 
implied  from  the  circumstances.  But  inasmuch  as  the 
dominant  tenement  had  been  altered,  the  question 
arose,  What  was  the  effect  of  the  alteration  upon 
the  implied  right  of  way  ?  The  passage  had  been 
originally  constructed  and  used  in  connection  with 
houses  abutting  on  it.  One  of  these  houses  had  been 
pulled  down  and  a  railway -station  built  upon  the  site. 
The  Court  held  that  under  the  altered  circumstances 
the  right  was  not  exerciseable  at  all.  {Miiner^s  Safe  Co. 
V.  Great  Northern  and  City  Bail  Co.,  1907,  1  Ch.  208.) 
Acquis!-  As  to  the  second  of  the  two  cases  I  have  mentioned, 
dominant  "^^^'j  where  the  dominant  owner  acquires  additional 
°^^f  ^^ ,  property,  it  is  settled  that  if  a  man  has  a  right  of 
property ;  way  to  close  A.  he  cannot  use  the  right  for  the  purpose 
of  going  through  close  A.  and  thence  passing  to  close  B. 
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adjoining  A.  {Skull  v.  Glemstei-,  16  C.  B.  N.  S.  81 ;  33 
L.  J.  0.  P.  189  ;  Colchester  v.  Roberts,  4  M.  &  W.  773.) 
This  rule  was  recently  applied  by  the  Court  of  Appeal  in 
the  case  of  Harris  v.  Flower,  W.  N.  1904,  180,  which 
depended  not  upon  prescription  but  upon  express  grant. 

The  third  case  I  mentioned  was  where  the  dominant  Sub-divi- 
tenement  has  become  divided  subsequently  to  the  dominant 
acquisition  of  the  prescriptive  right  of  way,  and  the  ^^^^^^'^  • 
divided  portions  have  passed  to  different  owners.  It 
was  laid  down  by  Jessel,  M.  E,.,in  Newcomen  v.  CoiilsoHf 
5  Ch.  D.  141,  that  a  right  of  way  in  respect  of  land  is 
severed  when  the  land  is  severed,  that  is,  it  goes  with  every 
part  of  the  severed  land.  On  the  other  hand,  in  Bower 
V.  Hill,  2  Bing,  N.  C.  339,  a  right  of  way  was  enjoyed 
in  respect  of  an  inn  and  certain  adjoining  land,  the  occu- 
pation of  which  several  properties  became  subsequently 
severed,  and  an  independent  right  of  way  was  claimed 
by  the  occupier  of  the  land.  The  Court  decided  against 
the  claim  on  the  ground  that  it  would  increase  the  user 
of  the  previously  existing  right.  The  result  seems  to 
be,  that  where  a  dominant  tenement  in  respect  of  which 
a  prescriptive  right  of  way  exists  is  divided,  prima  facie 
the  owners  of  the  divided  portions  enjoy  the  right. 
But  if  a  serious  increase  of  the  user  could  be  shown, 
this  may  be  a  reason  for  arriving  at  a  different  result, 
on  the  ground  that  an  increased  burden  would  be 
inconsistent  with  the  grant  originally  presumed. 

Continuing  my  consideration  of  the  user  of  a  private  Rights  ot 

right  of  way,  there  are  a  few  settled  rules  to  which  I  private 

should   draw   your  attention.      It  is  settled  that   the  "°^*  °* 
^  way : 

owner  of  a  private  right  of  way  is  not,  strictly  speaking,  as  to 
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as  to 
repair 


reasonable  entitled  to  'iise  the  whole  siu-face  of  the  private  road, 
passage;     -i     ,  .         ,  . 

but  IS  only  entitled  to  a  reasonable  passage  {Clifford  v. 

JIarn's,  9  C.  P.  362) ;  his  rights  differing  in  this  respect 

from  the  ordinary  right  of  the  public  to  use  the  whole 

surface  of  a  highway. 

Again,  as  regards  repair.  It  is  settled  by  the 
common  law  that  he  who  has  the  use  of  a  thing  ought 
to  repair-  it.  {Taylor  v.  Whitehead,  2  Doug.  745.)  But 
I  should  remind  you  here  that,  in  certain  cases,  there 
may  be  an  implied  obligation  on  the  owner  of  a  ser- 
vient tenement  to  do  the  repairs.  Thus,  where  a 
landlord  had  leased  a  series  of  flats  in  one  building,  to 
which  flats  access  could  only  be  obtained  by  one  stau-case, 
which  the  landlord  retained  under  his  own  control,  an  obli- 
gation on  the  part  of  the  landlord  to  keep  the  staircase  in 
repair  was  implied.  {Miller  y.  Rancoch,  1893, 2  Q.  B.  177.) 

Turning   to   the   case   where   the    private   way  has 

become  impassable,  it  seems  to  be  the  rule  that,  if  the 

difficulty  has  arisen  from  flood  or  tempest,  the  owner 

of  the  easement  cannot  deviate  or  walk  over  adjoining 

land ;  but  that  where  the  difficulty  has  arisen  from  the 

acts   of  the   owner   of  the  servient  tenement  he   can 

deviate.     {Selb?/  v.  JSfef tie/old,  L.  E.  9  Ch.   111.)      I 

may  mention  that,  in  the  case  of  a  highway,  the  right 

of   deviation  was  discussed  in  the  case  of   Arnold  v. 

Solbrooh,  L.  E.  8  Q.  B.  96,  where  Cockburn,  0.  J., 

laid  down  that  the  right  to  deviate  might  be  annexed 

by  prescription  to  a  highway,  but  was  not  incident  to  a 

_  ,.    ^.     limited  dedication. 
liXtmction 

of  private       My  next  head  is  the  extinction  of  private  rights  of 
way :         way.    How  can  a  private  right  of  way  be  extinguished  ? 


as  to 

deviation 
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In  the  fii'st  place,  it  can,  of  course,  be  extinguished  by  statute; 
by  statute.  The  most  common  instance  of  this  occurs 
in  Inclosiu'e  Acts,  which  provide  for  the  stopping  up  of 
paths  and  ways.  The  nature  of  this  statutory  extinc- 
tion you  will  find  considered  by  the  House  of  Lords  in 
Turner  v.  Crush,  4  A.  C.  221. 

Secondly,  private  rights  of  way  can  be  extinguished  by  unity 
by  unity  of  seisin.  Thus,  where  the  owner  in  fee  of 
Blackacre,  having  a  right  of  way  over  Whiteacre, 
piu'chases  the  fee  simple  of  Whiteacre,  in  this  ease  (as 
I  explained  to  you  before)  the  right  of  way  over 
Whiteacre  becomes  merged  in  the  rights  of  ownership 
which  the  purchaser  acquires.  You  will  find  this 
doctrine  discussed  in  James  v.  Plant,  4  Ad.  &  El.  761. 

Thirdly,  a  private  right  of  way  can  be  extinguished  by  aban- 
by  abandonment ;  the  meaning  being  that  the  circum- 
stances are  such  that  the  Court  can  presume  a  release 
of  the  easement  by  the  person  entitled  to  exercise  it. 
As  to  this  method  of  extinction,  it  was  laid  down  by 
Sir  Edward  Fry,  in  delivering  the  judgment  of  the 
Privy  Council  in  James  v.  Stecenson,  1893,  A.  C.  167, 
that  abandonment  is  a  question  of  intention  to  be 
decided  upon  the  facts  of  each  particular  case.  Non- 
user  (es]3ecially  if  it  lasts  for  a  considerable  time)  is  the 
fact  usually  relied  upon  to  prove  abandonment.  But  it 
is  not  so  much  the  dLiration  of  non-user  as  the  conduct 
of  the  party  which  is  material.  {Reg.  v.  Chorleij,  12 
a  B.  515.) 

Non-user,  accordingly,  may  be  accompanied  by  cir- 
cumstances which  prevent  the  Court  from  deciding  in 
favour  of  abandonment.     Thus,  where  the  owner  of  a 
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right  of  way  to  a  particular  close  had  a  more  con- 
venient access  to  it  over  another  close,  the  non-user  of 
the  first-mentioned  way  was  held  not  to  be  evidence  of 
an  intention  to  abandon  it.  ( Ward  v.  Ward,  7  Exch. 
838.)  In  the  recent  case  of  Young  v.  Star  Omnibus 
Co.,  86  L.  T.  41,  you  will  find  a  discussion  by  Far- 
well,  J.,  of  acts  of  the  owner  of  the  easement  which 
were  alleged  to  amount  to  abandonment.  In  that  case 
Farwell,  J.,  held  that  the  placing  by  the  owner  of  the 
easement  of  a  locked  gate  across  the  way  and  the  erection 
of  a  summer  house  on  part  thereof  was  not  abandon- 
ment. On  the  other  hand,  the  non-user  may  be 
accompanied  by  circumstances  which  show  a  clear 
intention  to  abandon.  Thus,  where  the  owner  of  two 
closes,  which  were  connected  by  a  right  of  way,  sold  one 
of  them  without  granting  any  right  of  way  to  the 
pui'chaser  or  reserving  any  right  of  way  to  himself,  the 
connecting  way  was  held  to  be  abandoned.  {Midland 
Bail.  Co.  V.  Gribble,  1895,  2  Ch.  831.) 
Remedies  Turning  to  another  chapter  in  our  story  let  us  assume 
obstruc-  that  an  easement  has  not  been  extinguished  but  con- 
^^'^^  '  tinues  to  exist,  and  that  the  enjoyment  is  obstructed  by 
the  acts  of  others,  what  is  the  position  of  the  owner  of 
the  easement  ?  The  acts  of  obstruction  constitute  what 
is  known  in  law  as  a  nuisance.  The  simplest  remedy  in 
by  abate-  the  case  of  a  nuisance  is  what  is  technically  called  abate- 
ment ;  that  is  to  say,  that  the  owner  of  the  easement 
should  take  the  law  into  his  own  hands  and  remove  the 
obstruction.  As  regards  the  necessity  for  giving  notice 
before  abating  the  obstruction,  the  rule  was  laid  down  by 
Lord  Lindley  in  Lemmon  v.  Webb,  1894,  3  Ch.  13,  as 
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follows  :  A  person  who  suffers  from  a  nuisance  on 
another's  land  can  enter  upon  that  land  and  abate  the 
nuisance  without  notice  in  two  cases.  First,  if  the  per- 
son in  possession  of  the  land  himself  created  the 
nuisance,  or  secondly,  in  the  case  of  emergency.  In 
other  cases  notice  to  the  person  in  possession  requesting 
him  to  abate,  and  non-compliance  with  the  request,  are 
necessary  to  justify  abatement  by  the  person  aggrieved 
himself.  Where  proper  notice  is  given,  it  seems  that 
the  person  aggrieved  may  even  remove  an  inhabited 
house.  {Lane  v.  Capsey^  1891,  3  Ch.  411.)  It  must  be 
remembered  also  that  the  person  abating  must  not  do 
more  than  is  necessary  for  his  purpose,  and  must  not 
injure  others.     {Roberts  v.  Rose,  L.  R.  1  Ex.  82.) 

In  addition  to  abating,  the  person  aggrieved  can,  of  by  legal 
course,   start   proceedings   at  law.     He   may   sue   forings— 
damages.     But  it  should  be  remembered  that  if  his  ^o^ 
interest  be  that  of  a  reversioner,  he  cannot  sue  unless 
the    obstruction    permanently  injures    the    estate    or 
operates  in  denial  of  the  right.     {Moit  v.  Shoolbred,  20 
Eq.  22 ;  KidrjiH  v.  Jloor,  9  0.  B,  364.)     He  can  also  for 
apply  for  an  injunction,  which  is  usually  asked  in  the  tion. 
Chancery  Division,  and  of  which  you  will  find  forms  in 
Seton.     Where  the  nuisance  arises  from  the  acts  of  two 
or  more  persons,  the  rule  has  been  laid  down  that  the 
Court  in  separate  actions  will  restrain  each  of  them  from 
doing  the  acts  constituting  a  nuisance,  although  the  act 
of  one  taken  alone  would  not  amount  to  a  nuisance. 
{LamhtoHY.  JleHish,  1894,  3  Ch.  1G3  ;  compare  A.-G.  v. 
Scott,  1905,  2  K.  B.  160.) 
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PEESCRIPTION  IN  RELATION  TO  WATER. 

Prescrip-    OuR   subject  to-niglit    is  Prescription   in  relation  to 

in  respect  Water;  in  other  words,  prescriptive  rights  in  respect 

of  water.    ^^  water.     A  prescriptive  right  in  respect   of  water 

,is   one   of    the  rights   mentioned    in   sect.   2   of    the 

^  Prescription  Act,   and  as  such  it  calls   for  our  con- 

.  sideration  next  after  the  discussion,  to  which  I  devoted 

my  last  lecture,  of   Prescription  in  relation  to  Ways. 

What,  then,  is  a  prescriptive  right  in  resj)ect  of  water? 

Prescrip.        In  answering  our  question,  I  must  ask  you  to  bear 

interfere    in   mind    that    the    easements    or    prescriptive   rights 

neigh-       referred    to    in   clause   2   of    the  Act  are,   generally 

^'^^'''f.      speaking,   rights   acquired   by   one  owner  of  land  in 

rights.       connection  with  that  land  which  are  not  only  additions 

to   his  own   natm'al   rights   of   ownership,  but  which 

interfere    with    a    neighbouring    landowner's    natural 

rights  of  ownership.     Thus,  for  instance,  in  the  case 

of  a  right   to   light.      Let   us  suppose  there  are  two 

adjoining  pieces  of  land,  Blackacre  (which  belongs  to 

A.)  and  Whiteacre  (which  belongs  to  B.) ;  and  let  us 

suppose  A.  builds  a  house  upon  Blackacre.     A.  is  in 

the  first  instance  entitled  as  a  natural  right  or  privilege 

to  all  the  light  which  comes  across  Whiteacre  to  the 

windows  of  the  Blackacre  house.      This  prima  facie 
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right  or  privilege  is,  however,  subject  to  the  natural 
right  of  B.,  the  owner  of  Whiteacre,  to  build  upon 
it,  so  as  to  obstruct  the  light  coming  to  the  Blackacre 
house.  And  this  right  B.  can  exercise  when  and  how 
he  pleases,  subject  to  this,  that  if  B.  suffers  twenty 
years  to  elapse  without  building  or  otherwise  inter- 
rupting A.'s  light,  A.  will  acquire  a  prescriptive  right 
to  prevent  B.  from  building  on  Whiteacre  so  as  to 
cause  a  nuisance  to  the  Blackacre  house.  In  other 
words,  prescription  operating  by  lapse  of  time  will 
have  two  results:  First,  it  will  have  developed  A.'s 
natural  right  or  privilege  in  respect  of  light  which 
was  defeasible  into  a  prescriptive  right  to  light  which 
is  indefeasible ;  secondly,  this  prescriptive  right  acquired 
by  A.  will  interfere  with  one  of  the  natural  and  ordinary 
rights  of  ownership  which  B.  would  otherwise  have 
possessed,  namely,  the  right  of  building  upon  White- 
acre.  In  the  same  way,  in  the  case  of  prescriptive 
rights  in  respect  of  water,  these  are  rights  of  a  land- 
owner which  are  not  only  an  additioii  to  his  natural 
rights  in  respect  of  water,  but  are  also  rights  inter- 
fering with  the  natural  water  rights  to  which  his  neigh- 
bours would  otherwise  have  been  entitled.  "  Of  coiu-se," 
said  Lord  Halsbury,  while  discussing  the  rights  of 
riparian  proprietors,  "  rights  may  be  acquired  by  pre- 
scription which  to  some  extent  do  interfere  with  what 
would  otherwise  be  the  natural  rights  of  other  pro- 
prietors, both  above  and  below."  {John  White  8f  Sons 
T.  J.  8f  M.  White,  1906,  A.  C.  80.) 

Before,  accordingly,  we  inquire  what  are  prescriptive  What  are 
rights  in  respect  of  water  we  must  undertake  another  owner's 
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natural 
rights  in 
water  in 
natural 
water- 
course. 


Where 

channel 

defined. 


inquiry,  viz.,  what  are  a  landowner's  natural  rights  in 
respect  of  water.  About  these  I  shall  say  a  few  words. 
I  put  aside  navigable  rivers  and  navigation  rights.  I 
put  aside  also,  for  the  moment,  artificial  watercourses, 
and  deal  only  with  rights  in  water  unaffected  by  an 
artificial  course.  Questions  as  to  natural  water  rights 
usually  arise  in  the  case  of  two  neighbouring  land- 
owners between  whose  respectiv^e  properties  there  exists 
some  form  of  water  communication.  And  this  com- 
munication may  be  in  the  shape  of  a  defined  and  known 
channel  (whether  over  ground  or  under  ground),  or  in 
the  shape  of  an  undefined  channel,  as  where  water 
merely  percolates  through  the  soil  with  no  known 
course.  It  is  important  that  you  should  bear  this  dis- 
tinction in  mind,  for  the  natural  rights  are  different 
in  the  two  cases  of  a  defined  and  known  channel  and  a 
channel  which  is  undefined  and  unknown. 

Take,  first,  landed  properties  between  which  there 
exists  water  communication  in  the  shape  of  a  defined  and 
known  channel.  The  ordinary  case  occurs  where  several 
properties  are  situate  on  a  river  or  natural  stream, 
and  successively  abut  on  its  banks.  Tou  will  recollect 
I  am  referring  to  a  non-navigable  river.  Now,  let  us 
suppose  a  river  to  rise  from  a  source  situate  on  White- 
acre,  belonging  to  A.,  and  this  to  pass  through  Black- 
acre,  belonging  to  B.,  and,  subsequently,  to  flow  on 
tlu-ough  Grreenacre,  belonging  to  0.  What  are  the 
natural  rights  of  A.,  B.,  and  C.  in  respect  of  the  water 
of  the  river  ?  "  The  flow  of  a  natural  stream,"  said 
Erie,  C.  J.,  in  delivering  the  judgment  of  the  Court  of 
Common  Pleas  in  Gaved  v.  Martyn,  19  C.  B.  N.  S. 
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732 ;  34  L.  J.  C.  P.  363,  '*  creates  mutual  riglits  and 
liabilities  between  all  the  riparian  proprietors  along  the 
whole   of  its   course.     Subject  to  reasonable  use  by 
himself  each  proprietor  is  bound  to  allow  the  water  to 
flow  on  without  altering  the  quantity  or  quality."    The 
natural  rights  then  of  B.,  the  central  proprietor,  may 
be  shortly  defined  as  threefold.     First,  as  regards  water  Right  of 
which  has  actually  reached  Blackacre  and  is  upon  it,  ^^^^' 
B.  can  use  it  for  certain  limited  purposes,  which  I  shall 
explain  in  a  moment  more  fully.     This  is  B.'s  right  of 
user.     Secondly,  as  regards  water  which  is  coming  on  Right  of 
to   Blackacre   from   Whiteacre,   the   land   of    A.,  the^°^" 
superior  proprietor,  B.  is  entitled  to  have  the  flow  un- 
disturbed.    This   is   B.'s   right   of  flow.     Thirdly,  as  Right  of 
regards  the  same  water  which  is  coming  on  to  Black-  P"''^*^' 
acre,  B.  is  entitled  to  have  that  water  come  unpolluted. 
This  is  B.'s  right  of  purity.     User,  flow  and  purity  are 
B.'s  three  natural  rights. 

In  addition  to  what  1  have  just  said  it  is  necessary  to  Ordinary- 
explain   more  fully  the   purposes    for  which    B.,   in  ordinary  " 
exercise  of  his  natural  ria-ht  of  user,  can  use  the  water.  Py^P^^es 

°  '  01  user. 

In  this  view  I  cannot  do  better  than  read  you  a  passage 
from  the  speech  of  Lord  Macnaghten  in  dealing  re- 
cently in    the    House    of    Lords  with    the    case    of 
McCartney    v.   Londonderry   Rail.    Co.,    1904,    A.    C.  M'Cartney 
306.     In  that  passage  his  Lordship  speaks  of  different  derry  Rail. 
"  ways  in  which  a  person  whose  lands  are  intersected  ^^' 
or  bounded  by  a  running  stream  may  use  the  water 
to  which  the  situation  of  his  propeiiy  gives  him  access. 
He  may  use  it  for  ordinary  or  primary  purposes.,  for 
domestic  purposes,  and  the  wants  of  his  cattle.     He 
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may  use  it  also  for  some  other  purposes — sometimes 
called  extraordinary  or  secondary  purposes — provided 
those  purposes  are  connected  with  or  incident  to  his 
land,  and  provided  that  certain  conditions  are  complied 
with.  Then  he  may  possibly  take  advantage  of  his 
position  to  use  the  water  for  purposes  foreign  to  or 
unconnected  with  his  riparian  tenement.  His  rights 
in  the  first  two  cases  are  not  quite  the  same.  In 
the  third  case  he  has  no  right  at  all.  Now,  it  seems 
to  me  that  the  first  question  your  Lordships  have 
to  consider  is,  under  what  category  does  the  proposed 
user  of  the  railway  company  fall  ?  Certainly  it  is 
not  the  ordinary  or  primary  use  of  a  flowing  stream, 
nor  is  it,  I  think,  one  of  those  extraordinary  uses 
connected  with  or  incidental  to  a  riparian  tenement, 
which  are  permissible  under  certain  conditions.  In 
the  ordinary  or  primary  use  of  flowing  water  a  person 
dwelling  on  the  banks  of  a  stream  is  under  no 
restriction.  In  the  exercise  of  his  ordinary  rights  he 
may  exhaust  the  water  altogether.  No  lower  pro- 
prietor can  complain  of  that.  In  the  exercise  of 
rights  extraordinary  but  permissible,  the  limit  of  which 
has  never  been  accurately  defined,  and  probably  is 
incapable  of  accurate  definition,  a  riparian  owner  is 
under  considerable  restrictions.  The  use  must  be 
reasonable.  The  pm-poses  for  which  the  water  is  taken 
must  be  connected  with  his  tenement,  and  he  is  bound 
to  restore  the  water  which  he  takes  and  uses  for  those 
purposes  substantially  undiminished  in  volimie  and 
unaltered  in  character." 

I  have  read  to  you  the  most  modern  and  perhaps  the 
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clearest  statement  as  of  the  purposes  for  which  a  riparian 
proprietor  in  exercise  of  his  natural  right  of  user  can 
use  the  water.  But  I  invite  you  to  compare  with  it  some 
other  passages  which  are  frequently  referred  to  as  being 
authoritative  statements  of  the  law  on  this  subject. 
They  are  the  judgment  of  Lord  Kingsdown  in  Mine)' 
V.  Gilmour,  12  Moore,  P.  C.  156;  the  judgment  of 
Lord  Cairns  in  Swindon  Co.  v.  Wilts  Co.,  L.  R.  7  H.  L. 
704 ;  and  an  earlier  statement  by  Lord  Macnaghten 
himseK  in  Young  v.  Bankier  Co.,  1893,  A.  0.  698. 

In  addition  to  the  principles  laid  down  by  Lord 
Macnaghten  in  the  above  passage,  it  is  necessary  that 
you  should  bear  in  mind  certain  purposes  which  have 
been  said  to  fall  within,  or  to  fall  without,  the  "  extra- 
ordinary purposes  "  of  user  to  which  he  refers.  Speak- 
ing generally,  the  line  of  distinction  between  the 
ordinary  iiser  of  water  and  the  extraordinary  user  of 
water  may  be  different  in  different  places  and  at 
different  times.  Thus  it  has  been  said  that  a  user 
which  may  at  one  time  have  been  extraordinary  may 
later  on,  by  changes  in  the  condition  of  things,  become 
ordinary ;  and  also  that  a  user  which  might  be  extra- 
ordinary in  an  agricultural  district  may  not  be  extra- 
ordinary in  a  manufacturing  district.  (See  the  judgment 
of  Lord  Esher  in  Ornievod  v.  Todmorden,  52  L.  J.  Q.  B, 
at  p.  450.)  Then  as  to  concrete  cases.  Irrigation  is 
mentioned  by  Lord  Cairns  among  the  purposes  which 
are  extraordinary  but  permissible.  {Swindon  Co.  v. 
Wilts  Co.,  L.  E.  7  H.  L.  704.)  And  you  will  find  a 
discussion  of  conditions  under  which  irrigation  is  per- 

c.  4 
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mlssible  in  tlie  judgment  of  Parke,  B.,  in  Emhrey  v. 
Owen,  6  Exch.  at  pp.  371,  372.  Again,  among  the 
purposes  which  are  extraordinary  but  permissible,  Lord 
Cairns  mentions  manufacturing  purposes.  And  as  to 
this,  you  will  find  a  statement  by  Alderson,  B.,  of  the 
rule  which  he  applied  in  Daldn  v.  Cornish,  mentioned 
by  him  during  the  argument  of  the  above-mentioned 
case  of  Emhrey  v.  Owen,  6  Exch.  at  p.  360.  It  has 
been  decided,  however,  that  the  natural  rights  of  a 
riparian  proprietor  to  use  water  for  extraordinary  or 
secondary  purposes  do  not  extend  to  enabling  him  to 
divert  the  water  of  a  river  to  supply  a  lunatic  asylum 
and  county  gaol  [Mediray  Co.  v.  Romney,  9  C.  B.  N.  S. 
575;  30  L.  J.  C.  P.  236),  or  to  supply  a  town. 
{Swindon  Co.  v.  Wilts  Co.,  L.  E.  7  H.  L.  697.)  So  a 
railway  company,  who  owned  a  tenement  on  a  stream, 
could  not,  in  the  exercise  of  any  natural  right,  divert 
the  water  to  a  place  outside  that  tenement  and  use  it 
for  supplying  their  locomotives  along  their  line. 
{McCartney  v.  Londonderry  Rail.  Co.,  1904,  A.  C.  306.) 
Such,  then,  are  the  natural  rights  in  respect  of  water 
in  a  defined  channel  to  which  a  riparian  proprietor  is 
entitled :  the  right  of  user,  whether  for  ordinary  or 
extraordinary  purposes ;  the  right  of  flow ;  and  the 
right  of  purity.  And  I  ask  you  to  observe  that  the 
natural  right  of  flow  to  which  an  inferior  riparian 
proprietor  is  entitled  is  subject  to  and  controlled  by  the 
natural  right  of  user  for  ordinary  purposes  to  which  the 
superior  riparian  proprietors  on  the  same  stream  are 
entitled.  Thus,  in  the  example  we  have  put  {ante,  p.  46), 
B.'s  right  of  flow  is  subject  to  A.'s  right  of  user  for 
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ordinary  purposes.  And  if  A.,  in  tlie  exercise  of  such 
natural  right  of  user,  exhausts  the  water,  B.,  in  Lord 
Macnaghten's  words,  cannot  complain. 

Continuing  to  deal  with  natural  rights  in  respect  of  Where 

°  .       channel 

water,  I  take,  secondly,  the  case  of  landed  properties  undefined, 
between  which  there  exists  water  communication  in  the 
shape  of  undefined  channels,  the  water  percolating 
through  the  soil  with  no  known  coiu'se ;  such,  for 
instance,  as  occurs  in  the  case  of  two  marshy  pieces  of 
land  adjoining  each  other.  What  are  the  natural 
rights  of  the  owners  of  these  two  properties  ?  I  com- 
mence  with  the  rights   as   to  the  flow.     As  regards  Right  aa 

.    .  .     to  flow, 

surface  or  overground  water,  it  is  settled  that  where  its 

flow  follows  no  defined  course  the  owner  of  the  land 
has  an  unqualified  right  to  drain  for  agricultural  pur- 
poses and  get  rid  of  the  water.  {Rawstron  v.  Taylor^ 
11  Exch.  369.)  As  regards  underground  water,  the 
rule  is  that  every  man  has  a  right,  i.e.^  a  natural  right, 
to  divert  or  appropriate  all  underground  water  going  in 
no  defined  channel  which  he  can  find  in  his  own  land. 
{Chasemore  v.  Richards,  7  H.  L.  C.  349.)  And  this 
right  he  can  exercise,  notwithstanding  that  the  effect 
may  be  that  his  neighbour's  well  is  left  dry  {Acton  v. 
Blundell,  12  M.  &  W.  353),  or  that  his  neighbour  will 
have  no  underground  water  in  his  own  land,  or  that  the 
stream  which  the  neighbour  owns  will  be  diminished  in 
consequence  of  the  diverted  or  appropriated  water  not 
coming  into  it.  {Ballard  v.  Toin/inson,  29  Ch.  D.  123; 
Bradford  v.  Pickles,  1895,  A.  C.  587.)  The  rule  as  to 
such  diversion  and  appropriation  is  the  same  in  two 
cases,  viz.,  both  in  the  case  where,  by  reason  of  such 

4(2) 
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diversion  or  appropriation,  water  is  made  to  cease  from 
flowing  along  channels  tlirough  whicli  it  liad  previously 
found  its  way  to  a  well,  and  in  tlie  case  where,  by  the 
same  reason,  water  which  has  found  its  way  to  the  well 
ceases  to  be  retained  there.  {Ballacorkish  Co.  v. 
Harrison,  L.  E.  5  P.  0.  61.) 

I  have  stated  to  you  the  different  rules  governing  the 
natural  right  to  flow ;  first,  in  the  case  of  water  in  a 
defined  and  known  channel,  and,  secondly,  in  the  case 
Case  of  water  in  a  channel  which  is  undefined.     I  should 

channel      add  here  that  a  question  of  this  kind  recently  arose  as 
^ed  but    ^^  ^-^^  diversion  of  underground  water,  the  channel  of 
notknown.  which  was  a  defined  one,  but  was  not  known,  being  only 
ascertainable  by  excavation.     It  was   argued,  on  the 
one  side,  that  such  a  case  should  be  brought  under  the 
rule  as  to  defined  channels ;  on  the  other  side,  that  it 
should  be  brought  under  the  rule  as  to  channels  which 
were  undefined  as  being  unknown.     In  the  result  the 
Court  decided  in  accordance  with  the  latter  alternative, 
and  held  that,  inasmuch  as  the  channel  was  not  known, 
the  lower  riparian  proprietor  had  no  right  of  flow  and 
could  not  restrain  diversion  by  the  superior  proprietor. 
{Bradford  Corporation  v.  Ferrand,  1902,  2  Ch.  655.) 
Natural  I  consider  next  the  natural  right  as  to  purity  in  the 

pm-ity  case  of  Water  following  no  defined  course.  Here  we 
^^^^^  -I  must  bear  in  mind  the  rule  (which  is  part  of  the  law  of 
undefined,  nuisance)  that  if  a  man  puts  poison  on  his  own  land 
lie  must  take  care  not  to  let  it  escape  on  to  his  neigh- 
bour's land ;  otherwise  he  may  be  liable.  Thus,  if  a 
landowner  appropriates  on  his  own  land  water  which  is 
following  no  defined  course  (which  he  has  a  perfect  right 
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to  do),  and  such  landowner  finds  that  the  appropriated 
water  is  poisoned  as  the  result  of  a  neighbour's  acts, 
there  he  has  a  right  of  action  against  that  neighbour. 
{Ballard  v.  TomJimon,  29  Ch.  D.  126.) 
I  turn  from  natural  rights  to  prescriptive  rights,  and  Prescrip- 

1  •      •  '    ^  1  •  1  ^^^^  rights 

shall  consider  next  the  prescriptive   rights  Avhich  are  in  water 

TIP,.  -J-  i.        ^  1.  in  natural 

capable  oi  being  acquired  m  natural  watercourses,  ^ater- 
Take,  first,  the  case  where  there  is  a  defined  channel,  courses ; 
What,  in  this  case,  are  these  prescriptive  rights  ?  They  channel 
may  be  shortly  described  as  the  right  to  interfere  with 
a  neighbour's  natural  rights  in  the  same  stream,  or 
some  of  them.  You  will  recollect  the  case  I  suggested 
to  you  of  A.,  B.  and  C,  successive  owners  of  Whiteacre, 
Blackacre  and  Greenacre,  all  abutting  on  the  same 
stream.  We  saw  that  as  against  A.,  the  superior  pro- 
prietor, B.,  the  inferior  proprietor,  has  several  natural 
rights.  He  is  entitled  to  have  the  stream  flow  from 
Whiteacre  to  Blackacre  (the  right  of  flow),  and  to  have 
it  come  unpolluted  (the  right  of  purity).  Further, 
when  water  has  reached  Blackacre,  B",  has  the  natural 
right  of  user  for  ordinary  and  extraordinary  purposes 
(the  right  of  user),  and  subject  thereto  he  is  bound  to 
allow  the  water  to  flow  on  unpolluted  to  C.  Now  in 
the  case  of  water  flowing  in  a  defined  channel,  pre- 
scriptive rights  can  be  acquired  interfering  with  the 
natural  right  of  flow  and  the  natural  right  of  purity. 
Thus  A.  can  as  against  B.  acquire  a  prescriptive  right  Right  to 

divert. 

to  divert  or  obstruct  the  stream  ;  that  is,  to  interfere  with 
B.'s  natural  right  of  flow.     Again,  A.  can  as  against  B.  Right  to 
acquire  the  prescriptive  right  to  pollute  the  stream ; 
that  is,  to  interfere  with  B.'s  natural  right  of  purity. 
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Instances  The  following  are  some  of  the  prescriptive  rights  in 
scriptive  respect  of  water,  which  you  will  find  discussed  in 
"^   ®'       reported  cases  : — 

The  right  of  the  superior  proprietor  to  divert  the 
flow  of  water.  {Prescoff  v.  Phillips,  set  out  in  6  East, 
213.) 

The  right  of  the  inferior  proprietor  to  have  that 
diversion  continued.  {Mason  v.  Shretvshury  Rail.  Co., 
L.  E.  6  Q.  B.  583.) 

The  right  to  pen  back  a  stream.  {Cooper  v.  Barber, 
3  Taunt.  99.) 

The  right  of  the  inferior  proprietor  to  place  a  hatch 
on  the  land  of  the  superior  proprietor  to  regulate  the 
flow  of  water  {Woody.  Eeicetf,  8  Q.  B.  913) ;  or  for 
the  latter  jDurpose  to  go  on  the  land  of  the  superior 
proprietor  and  open  lock  gates.  {Simpson  v.  Godman- 
chesfer,  1897,  A.  C.  696.) 

The  right  to  obstruct  the  flow  of  water  by  means  of 
a  fishing  weir.     {Rolle  v.  Whyte,  L.  E..  286.) 

The  right  to  pollute  a  stream.  {Baxendale  v. 
McMurray,  2  Ch.  790.) 

As  to  the  last-mentioned  right,  you  can  understand 
that  the  importance  (from  the  point  of  view  alike  of 
health  and  manufactures)  of  preserving  the  pui'ity  of 
streams  caused  this  question  of  pollution  to  be  brought 
before  the  Court  in  many  cases.  And  it  was  long  ago 
decided  that  the  right  to  pollute  a  stream  could  be 
acquired  by  prescription.  (See  Wood  v.  Sufcliffe,  2 
Sim.  N.  S.  163  ;  Carlyon  v.  Lovering,  1  H.  «&  N.  784; 
26  L.  J.  Ex.  251.)  The  prescriptive  right,  however, 
only  arose  from  the  continuance  of  perceptible  injury 
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for  twenty  years.     {Goldsmidy.  Tunhridge  Commissioners^ 
1  Ch.  349.) 

So  much  for  prescriptive  rights  in  water  flowing  in  a  Prescrip- 
defined  channel.     Take  next  the  case  of  water  com-  where° 
munication  between  two  j)roperties   (independently  of  ^^^^^^gj 
any  artificial  channel)    where    the  water   follows   no 
defined  course,  as  is  the  case  with  underground  water 
percolating  in  unknown  channels.     As  to  this  the  law 
was  settled  by  the  well-known  case  of   Chasemore  v.  Chasc- 
Bichards,  7  H.  L.  0.  349,  which  decided  that  no  pre-  ^^ZhZ'ds. 
scriptive  right  to  the  uninterrupted  flow  of  such  under- 
ground water  can  be  acquired.     The  reason  given  for 
the  decision  is  this  :  that  in  such  a  case  no  grant  can  be 
presumed.     (See  the  opinion  of  the  judges  stated  by 
Wightman,  J.,  7  H.  L.  C.  at  p.  370  ;  and  the  speech  of 
Lord  Wensleydale,  p.  385.)     You  will  remember  the 
rules  I  stated  in  my  first  lecture  as  to  when  a  grant 
would  be  presumed ;  and  that  among  the  cases  where  a 
grant  cannot  be  presumed  are  the  cases  where  the  owner 
of  the  servient  tenement  does  not  knaw  of  the  user,  or 
cannot  prevent  it.     (See  ante,  pp.  17,  18.) 

Passing  to  the  inext  division  of  our  subject,  viz.,  Artificial 
artificial  watercourses,  I  wish  to  say  a  word  about  courses, 
water  in  artificial  channels;  which  occur  frequently, 
especially  in  parts  of  the  country  where  mining  is 
carried  on.  A  common  instance  of  an  artificial  stream 
is  where  a  system  of  draining  is  created  for  a  mine 
whereby  the  water  is  pumped  up  and  flows  away  from 
the  mining  property  through  the  lands  of  several  neigh- 
bouring landowners  to  join  some  river  or  lake.  What 
are  the  rights  of  these  neighbouring  landowners  ? 
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Eight  as        First,  as  to  the  flow  of  the  artificial  stream.     Here  it 
to  flow.       . 

is  clear  that  the  rights  are  quite  different   from  the 

rights  in  a  natui'al  stream.      "  There  is  no  doubt,"  said 

Sir  Montagu  Smith,  in  delivering  the  judgment  of  the 

Privy  Council   in   Rameshur  v.   Koonj,  4  A.   C.   126, 

"  that  the  right  to  water  flowing  in  a  natural  channel 

and  the  right  to  water  flowing  through  an  artificial 

watercourse  do  not  rest  on  the  same  principle.     In  the 

former  case,  each  successive  riparian  proprietor  is  prinid 

facie  entitled  to  the   unimpeded  flow  of  water  in  its 

natural  course  and  to  its  reasonable  enjoyment  as  it 

passes  through  his  land  as  a  natural   incident  to  his 

ownership.     In  the  latter  case,  any  right  to  the  flow 

of  water  must  rest  on  some  grant  or  arrangement,  either 

proved  or  presumed,  from  or  with  the  owners  of  the 

lands  from  which  the  water  is  artificially  brought  or  on 

J,  some  other  legal  origin."      There  a,re  no  natural  rights 

natural      in  respect  of  water  in  an  artificial  watercourse,  and  the 

rights,  if  any,  which  arise  therein  cannot  be  natural 

rights.     (See  Kensit  v.  G.  E.  Rail  Co.,  27  Ch.  D.  133  ; 

a  case  where  an  artificial  pipe  was  in  question,  and 

Lord  Justice   Cotton   discusses   the  rights   of  a  man 

li\ing,  as  he  said,  on  the  banks  of  a  pipe.) 

Picscrip-        But   although   there   are   no    natural   rights   in   an 

can  be°      artificial  watercourse,  prescriptive  rights  can  be  acquired 

acquired,    -y^  certain  artificial  watercourses.     See,  for  instance,  the 

case  of  Ivimey  v.  StocJxer,  1  Ch.  396,     The  rule  to  be 

followed  in  ascertaining  such  rights  was  laid  down  by 

Rule  in      Stirling,  L.  J.,  as  follows  :  "  First,  you  must  take  into 

Clark.        account  the    character    of    the    artificial  watercourse, 

whether  it  is  temporary  or  permanent.     Secondly,  you 
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must  consider  the  circumstances  under  which  it  was 

presumably  created.     And,  thirdly,  the  mode  in  which 

it  has  been  used  and  enjoyed."     [Baily  v.  Clarlx,  1902, 

1  Ch.  668.)     Each  case  must  be  examined  according  to 

tliis  rule,  and  you  may  come  to  different  conclusions. 

For  instance,  you  may  conclude  that  the  artificial  Case 

''  •'  where  the 

watercourse  was   a  temporary  one,  constructed   for  a  artificial 

temporary  purpose,  as  was  the  case  in  Burrows  v.  Lang,  coiirsewas 

1901,  2  Ch.  502,  where  the  Court  had  to  deal  with  an  t^"^P«- 

'  '  rary. 

artificial  stream  leading  to  a  mill.  In  such  a  case  the 
rule  is  that  no  right  to  the  uninterrupted  flow  of 
water  can  be  acquired  by  prescription  against  the 
creator  of  the  stream.  This  was  laid  down  by  Lord 
Abinger,  delivering  the  judgment  of  the  Court  of 
Exchequer  in  the  well-known  case  of  Arkicright  v.  Gell, 
5  M.  &  W.  233.  It  would  seem,  further,  that  no  such 
right  of  flow  can  be  acquired  as  against  the  persons 
through  whose  land  the  water  has  been  accustomed  to 
flow,  that  is  to  say,  as  against  superior  proprietors. 
The  reason  is  that  in  view  of  the  temporary  character 
of  the  watercourse  there  is,  as  between  the  successive 
proprietors  over  whose  lands  the  water  flows,  no  enjoy- 
ment as  of  right.  ( Wood  v.  Wand,  3  Exch.  779 ;  Mason 
v.  Shreicshury  Rail.  Co.,  L.  E.  6  Q.  B.  584.)  The  last- 
mentioned  rule  may  be  subject  to  exceptions  under 
special  circumstances.  See  Powell  v.  Butler,  I.  R.  5 
C.  L.  309,  referred  to  in  Burrows  v.  Lang,  1901,  2  Ch. 
509,  See  also  the  original  statement  of  the  principle 
by  Lord  Abinger  in  Arkwright  v.  Gell,  5  M.  &  W.  233. 
As  to  the  meaning  of  the  words  "  temporary  water- 
course "  in  the  rule  which  I  have  just  been  stating,  I 
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Case 
where 
rights  in 
artificial 
water- 
course 
were  to  be 


may  observe,  in  passing,  tliat,  in  his  judgment  in 
Burrows  v.  Lang,  1901,  2  Cli.  508,  Farwell,  J.,  laid 
down  that  where  the  rule  speaks  of  a  watercourse  con- 
structed for  a  temporary  purpose,  this  is  not  confined  to 
a  purpose  that  happens  to  last  for  a  few  years  only,  but 
includes  a  purpose  which  is  temporary  in  the  sense  that 
it  may,  within  the  reasonable  contemplation  of  the 
parties,  come  to  an  end. 

Secondly,  in  applying  the  rule  in  Baily  v.  Clm%  you 
may  come  to  the  conclusion  that  the  artificial  water- 
course was  originally  constructed  upon  the  condition 
that  the  rights  of  owners  of  properties  abutting  thereon 
similar  to   should  be  the  same  as  they  would  have  been  had  the 
natui-al      artificial  watercourse  been  a  natural  one.     This  was  the 

^t^Jfil"       conclusion   arrived   at  in   the   case  of  Baih/  v.    Clark 
course.  "^ 

itself ;  where  the  Court  held  that,  as  between  superior 
and  inferior  proprietors  of  land  abutting  on  an  artificial 
watereom-se,  the  superior  proprietor  was  entitled  to 
withdraw  a  reasonable  amount  of  water  for  manufac- 
turing purposes. 

Thirdly,  in  applying  the  rule  in  Baihj  v.  Clark,  you 
may  find  that  the  artificial  watercourse  was  a  permanent 
one,  and  that  the  user  of  this  permanent  watercourse 
has  continued  for  a  period  loDg  enough  to  be  a  founda- 
tion for  prescription.  This  was  the  case  in  Rameshur 
V.  Koonj,  4  A.  C.  121 ;  Beeston  v.  Weate,  5  E.  &  B. 
996 ;  25  L.  J.  Q.  B.  115  ;  Ivimey  v.  Stacker,  1  Ch.  396. 
And  here  prescriptive  rights  can  be  acquired,  the  nature 
of  which  will  depend  on  the  user.  They  may  either 
correspond  to  what  would  in  a  natural  stream  have 
been  natural  rights,  or  they  may  be  more  extensive. 


Case 
where 
artificial 
water- 
course was 
perma- 
nent. 
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I  have  now  dealt  with  the  rights  in  respect  of  the 
flow  of  an  artificial  stream. 

As  regards  its  purity  the  cases  are  not  quite  clear,  Right  as 
but  the  rule  seems  to  be  that  (apart  altogether  from  ^^  aitm^ 
prescription)  the  mere  appropriation  of  the  water  of  an  ^iai  water- 

.      ,  J.  i.      i  ^  ^    course, 

artificial  stream  by  a  person  entitled  to  appropriate  it 

would  be  sufficient  to  confer  a  right  on  that  person  that 
the  water  shall  not  be  polluted  to  his  injury.  ( Whalcy 
V.  Laing,  2  H.  &  N.  476 ;  26  L.  J.  Ex.  327  ;  in  Exch. 
Chamb.,  3  H.  &  N.  675 ;  27  L.  J.  Ex.  422  ;  Wood  v. 
Waiid,  3  Exch.  779  ;  see  contra,  the  language  used  in 
Wood  V.  Sutdiffe,  21  L.  J.  Ch.  254  ;  Mayor  v.  CImdwick, 
11  A.  &  E.  571.)  Of  course  the  above  rule  would  be 
subject  to  an  exception  in  any  case  where  a  pre- 
scriptive right  to  pollute  had  been  properly  acquired,  as 
it  could  be  in  the  case  of  a  permanent  artificial  stream. 
If,  as  I  believe,  the  above  is  an  accurate  statement  of 
the  law,  you  will  see  that  (apart  from  prescription)  the 
rights  as  to  purity  in  artificial  streams  are  similar  to 
the  rights  as  to  purity  in  underground  water  percolating 
in  no  defined  course. 

Independently  of  the  prescriptive  rights  'mentioned  Miscella- 
above  (which  are  mainly  rights  called  in  question  and  scriptive 
discussed  between  riparian  proprietors),  I  may  mention  ^^^^^tej^ 
some  other  miscellaneous  water  rights  which  are  capable 
of  being   acquired   by  prescription.     For   instance,  a 
landowner  who  has  erected  a  house  on  the  boundary  of 
his  own  land  can  acquu-e  by  prescription  the  right  to 
discharge  upon  the  adjoining  land  the  rain  running 
from  the  roof  of  his  house.     {Harvey  v.  Walters,  L.  R. 
8  C.  P.  162.) 
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Again,  tlie  owner  of  one  piece  of  land  can  acquire  by 
prescription  a  right  to  go  on  his  neighbour's  land  and 
di'aw  water  there,  either  from  a  spring,  as  in  Race  v. 
Ward,  4  El.  &  B.  702,  or  from  a  pump,  as  in  Polden  v. 
Bastard,  L.  R.  1  Q,.  B.  156.  Again,  the  owner  of  a 
house  can  acquire  the  right  to  bring  water  thereto 
thi'ough  pipes  over  his  neighbour's  land.  [Goodhart  v. 
Ilijett,  25  Ch.  D.  182.)  And  other  similar  rights 
might  be  mentioned. 
Acquis!-  So  much  for  the  nature  of  the  prescriptive  rights 
scriptive  which  can  be  acquired  in  respect  of  water.  As  to  the 
tcfwater  ^ode  in  which  they  can  be  acquired,  I  remind  you  of 
what  I  have  already  said  (see  ante,  p.  23),  that  these 
right  can  be  acquired  either  by  prescription  at  common 
law,  or  prescription  by  lost  grant,  or  prescription  under 
the  statute.  The  period  during  which  the  acts  of  user 
must  have  continued  will  be  regulated  by  the  particular 
method  which  is  selected  for  asserting  the  claim,  and  if 
the  claim  is  contested  the  evidence  must  be  prepared 
accordingly.  As  to  the  nature  and  characteristics  of 
these  acts  of  user,  I  must  again  remind  you  of  what  I 
said  at  length  in  my  first  lecture.  (See  ante,  p.  11 
et  seq.)  You  will  recollect  that  a  grant  must  be  pre- 
sumed, and  that  the  acts  of  user  must  support  the  pre- 
sumption of  a  grant.  These  acts  of  user,  speaking 
generally,  must  amount  to  a  perceptible  interference 
with  the  rights  of  the  other  proprietor,  acts  which  such 
proprietor  could  have  prevented,  and  which,  if  he  does 
not  prevent,  are  reasonable  grounds  for  inferring  that 
he  granted  the  right.  You  will  also  recollect  that  a 
grant  cannot  be  presumed  either  where  the  owner  of 
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the  servient  tenement  cannot  prevent  the  user,  or  where 
the  user  can  be  otherwise  explained.  (See  ante,  pp.  17, 
21.)  Accordingly,  where  A.,  owning  Blackacre  in  fee, 
claimed  a  prescriptive  right  to  discharge  water  through 
an  artificial  watercourse  in  B.'s  land,  Whiteacre,  and  it 
appeared  that  during  the  enjoyment  A,  had  himself 
been  tenant  from  year  to  year  of  Whiteacre,  the  user 
was  insufficient  and  the  claim  failed.  [Outram  v. 
Maude,  17  Ch.  D.  391.)  Lastly,  you  will  recollect 
that  the  user  must  have  been  a  user  as  of  right. 
Accordingly,  where  the  user  of  water  was  found  to 
have  been  precarious,  as  depending  on  the  permission 
of  the  owner  of  the  servient  tenement,  it  was  not  a 
sufficient  foundation  for  a  prescriptive  right.  {Gaved 
V.  Martijn,  19  C.  B.  N.  S.  732 ;  34  L.  J.  C.  P.  353.) 

As  regards  a  claim  under  the  statute,  you  will  find 
on  referring  to  sect.  2  of  the  Act  of  1832  that  it  speaks 
of  a  claim  to  "  any  watercoui'se  or  the  use  of  any 
water."  These  words  have  been  held  to  include  a  claim 
to  have  continued  the  diversion  of  water  by  a  superior 
proprietor  {Mason  v.  Shreioshury  Rail.  Co.,  L.  E,.  6  Q.  B. 
578)  ;  and  also  a  claim  to  send  through  another  man's 
watercourse  either  polluted  water  {Wright  v.  Williams, 
1  M.  &  W.  77)  or  sand  and  rubble  {Carlyonv.  Lovering, 
1  H.  &  N.  784;  26  L.  J.  Ex.  251). 

I  have  now  completed  what  I  have  to  say  about  the  Extent 

1  1  •         p  '    L'  '    ^  i.      '  L      2  ^■nd  mode 

nature  and  genesis  oi  prescriptive  rights  in  respect  ot  ^f  enjoy- 
water.     As  regards  the  extent  and  mode  of  enioyment  "^^°*  °* 

,      .  ,  ,  water 

of  these  prescriptive  rights  the  ordinary  rules  as  to  the  rights, 
enjoyment  of  easements  apply.      The  enjoyment  may 
vary  slightly.      Thus,  prescriptive  rights  in  respect  of 
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water  were  not  destroyed  by  the  owners  of  the  dominant 
tenement  slightly  altering  the  course  of  the  stream,  as 
was  the  case  in  Mall  v.  8ivift,  4  Bing.  N.  C.  381 ;  or 
by  their  erecting  cottages  in  the  place  of  cattle  sheds 
which  had  formerly  stood  on  the  dominant  tenement,  as 
was  the  case  in  Wafts  v.  Kehon,  6  Ch.  166.  Again, 
where  a  right  to  pollute  a  stream  by  a  certain  manu- 
facture had  been  acquired,  it  was  said  that  the  right 
would  not  be  destroyed  by  altering  the  materials  used. 
{Baxendale  v.  McMurray,  2  Ch.  790.)  But  the  bui-den 
on  the  servient  tenement  cannot  be  increased.  Thus, 
the  owner  of  a  mill  on  the  banks  of  a  stream  cannot  by 
suddenly  altering  his  sluice  acquire  an  increased  right 
of  diverting  water.  {Bealey  v.  8haio^  6  East,  207.) 
Again,  where  a  prescriptive  right  to  pollute  a  stream 
has  been  acquired,  the  pollution  must  not  be  consider- 
ably enlarged  to  the  prejudice  of  others.  {Crossley  v. 
Lightoicler^  2  Ch.  478 ;  Mclnt>jre  v.  McGavin,  1893, 
A.  C.  268.) 

While  referring  to  the  extent  and  mode  of  enjoy- 
ment of  the  right  to  pollute  water,  I  should  mention 
that  when,  in  modern  times,  the  Legislature  conferred 
uj)on  public  bodies  statutory  powers  of  dealing  with  the 
sewage  of  towns,  much  litigation  at  once  arose  in  con- 
nection with  the  right  of  pollution.  That  current  of 
litigation  is  still  continuing.  For  recent  instances  I 
may  refer  you  to  the  case  of  Harrington  v.  Derby  Cor- 
poration, 1905,  1  Ch.  205,  where  Buckley,  J.,  discusses, 
at  p.  219,  prescriptive  rights  of  householders  to  dis- 
charge sewage  into  a  river ;  also  to  the  case  of  Foster  v. 
Warblington  Council,  1906,  1  K.  B.  648,  where  one  of 
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the  parties  claimed  a  common  law  right  to  discharge 
sewage  into  the  sea.  The  Court  of  Appeal  decided 
that  there  was  no  such  right.  (See  1906,  1  K.  B.  665.) 
The  decisions,  however,  as  to  when  injunctions  will  be 
granted  against  local  authorities  in  connection  with 
sewage  are  too  numerous  and  too  special  to  he  con- 
sidered here.  I  will  only  mention  before  I  pass  on  that 
the  Eivers  Pollution  Act,  1876,  provides  a  summary 
means  of  preventing  the  pollution  of  rivers. 

As  in  the  case  of  prescriptive  rights  of  way,  so  in  the  '^^^^- 

^  ^  °  "^ '  gnisnment 

case  of    prescriptive  rights  of  water,  my  last  head  is  of  water 
their  extinguishment. 

Of  course,  prescriptive  rights  in  respect  of  water  can  by  statute; 
be  extinguished  by  statute.  Then,  as  regards  unity  of  by  unity 
seisin.  "  The  law  is  clear,"  said  Lord  Cran worth, 
"  that  if  the  same  person  becomes  absolute  owner  of 
the  land  from  which  a  stream  of  water  flows,  and  also 
of  the  land  into  which  it  flows,  the  easement  which  the 
latter  might  have  claimed  is  extinguished."  {Ivimey  v. 
Stocker,  1  Ch.  407.) 

The  ground,  however,  which  is  usually  relied  on  to  by  aban- 

•••IT  A  1  •      T  doninent. 

show  extmction  is  abandonment.  As  to  this  Lord 
Chelmsford  laid  down  in  Crosski/  v.  LigJitotvler^  2  Ch. 
478,  that  the  question  of  abandonment  is  one  of  inten- 
tion. Referring  to  a  long  continued  non-user  of  the 
right,  he  quoted  the  words  of  Lord  Denman  in  Hrrj.  v. 
Chorlei/,  12  Q,.  B.  515,  which  I  have  already  quoted  to 
you  (see  ante,  p.  41),  that  it  is  not  so  much  the  dura- 
tion of  the  cesser  as  the  nature  of  the  act  done  by  the 
grantee  of  the  easement  and  the  intention  in  him  which 
it  indicates  which  are  material.     Accordingly  in  Crossley 
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V.  Lightou-ler,  where  dye-works  to  whicli  the  right  of 
fouling  a  stream  had  become  annexed  by  prescription 
were  not  used  for  more  than  twenty  years,  and  were 
also  allowed  to  go  to  ruin,  the  Court  held  that  the 
right  of  fouling  had  been  abandoned.  On  the  other 
hand,  where  the  owner  of  the  dominant  tenement, 
who  was  entitled  by  prescription  to  have  water  run  into 
an  old  pond,  had  substituted  three  new  ponds  for  the 
single  old  pond  and  discontinued  the  use  of  the  latter, 
the  Court  of  Exchequer  held  that  he  had  not  lost  his 
right  in  respect  of  the  old  pond ;  Baron  Parke  laying 
down  that  a  substitution  of  that  nature  was  not  an 
abandonment  of  the  right.  {Hale  v.  Oldroyd,  14 
M.  &  W.  789.) 
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PEESCRIPTION  IN  RELATION  TO  LIGHT. 

In  my  last  Lecture  we  considered  Prescription  in  relation  Compari- 
to  Water.    To-night  we  consider  Prescription  in  relation  natural 
to  Light,  and  it  will  assist  us  at  the  outset  if  we  compare  ^gf  ^g^t^f 
for  a  moment  a  landowner's  natural  rights  in  respect  water  with 

11    1  •  1      •    1         /       natural 

of  water  with  what  I  may  call  his  natural  rights  (or  rights  in 
perhaps  more  accurately  privileges)  in  respect  of  light.  if<^^r 
You  will  recollect  that  in  the  last  Lecture  we  found  that 
an  inferior  riparian  proprietor  is  entitled  as  a  natural 
right  to  have  undisturbed  the  flow  of  water  coming  to 
his  land.  In  the  same  way,  suppose  there  are  two 
adjoining  pieces  of  land,  Blackacre  and  Whiteacre,  and 
the  owner  of  Blackacre  erects  on  it  a  building  and 
inserts  apertures  in  the  wall  of  that  building.  In  such 
a  case  he  has  a  natural  right  or  privilege  to  receive  all 
the  light  coming  to  those  apertures.  But  there  is  this 
difference  between  the  natural  right  to  the  flow  of 
■water  and  the  natural  right,  or  privilege,  as  to  the 
access  of  light  to  the  apertures.  In  the  first  case  the 
natural  right  to  the  flow  of  water  cannot  be  interfered 
with  unless  an  easement  has  been  acquired  for  the  pur- 
pose. In  the  second  case  the  natural  right,  or  privilege, 
as  to  the  access  of  light  is  subordinate  to  the  right 
(incident  to  property)  which  the  owner  of  the  adjoining 
c.  5 
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land,  Wliiteacre,  has  of  building  on  it.     But  although 
the  owner  of  Whiteacre  can  during  a  certain  period  of 
years  which  immediately  follows  the  erection  of  the 
building  on  Blackacre,  build   on  Whiteacre   so  as  to 
Prescrip-    obstruct  the  light  coming  to  the  Blackacre  building, 
in  respect  yet  if  he  permits  that  period  to  elapse  without  obstruot- 
^    ^^    '     ing  this  light,  the  owner  of  Blackacre  will  by  prescrip- 
tion acquire  a  certain  right  to  prevent  interference  mth 
the  light  coming  to  the  apertures  in  his  building,  which 
are  then  described  as  ancient  lights.     (See  the  judgment 
of  Littledale,  J.,  Moore  v.  Maicson,  3  B.  &  0.  340.)     I 
have  purposely  in  the   first  instance  referred  to  this 
right  in  the  most  general  terms.     The  particular  nature 
of  the  right  will  appear  more  clearly  as  we  proceed. 
Early  This  prescriptive  right   of    preventing   interference 

with  ancient  lights  was  early  recognised  by  oui'  Courts, 
and  you  will  find  in  the  books  notices  of  actions  brought 
to  enforce  it  as  long  ago  as  the  time  of  Lord  Coke. 
Thus,  for  instance,  Aldred's  Case,  reported  in  the 
9th  vol.  of  Coke's  Reports,  deals  with  the  right  to 
prevent  an  interference  with  ancient  lights.  Later 
cases  followed,  growing  more  numerous  as  the  number 
of  our  reports  increased.  In  1832  the  Prescription  Act 
was  passed,  which  contained,  as  you  know,  a  special 
section  (sect.  3)  dealing  with  this  particular  right. 
(See  the  Act  printed  at  length  in  the  Appendix.)  But 
it  has  been  laid  down  expressly  by  the  House  of  Lords 
that  the  statute  made  no  difference  in  the  natm-e  of  the 
right  to  prevent  interference  with  ancient  lights.  (See 
the  opinions  expressed  in  Colls  v.  The  Home  Stores, 
1904,  A.  C.  179;   by  Lord  Halsbury  at  p.  183;  by 
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Lord  Macnaghten  at  p.  190  ;  and  by  Lord  Davey  at 
p.  199.)  Accordingly,  the  current  of  decision  (whether 
before  or  after  the  Prescription  Act)  in  which  the 
Com-ts  down  to  1904  dealt  with  the  nature  of  this 
prescriptive  right  falls  to  be  considered  as  a  whole.  I 
draw  the  line  at  1904,  for  in  that  year  the  important 
and  well-known  case  of  CoUs  v.  The  Home  Stores,  to 
which  I  must  presently  refer  separately,  was  decided 
by  the  House  of  Lords. 

Turning  then  to  the  current  of  decision  before  1904  Two 
we  find,  no   doubt,  a  difference   of   opinion.      These  [^^^^^ 
decisions   are    referred    to    in    May,    1904,   by   Lord 
Macnaghten  in  the  speech  made  by  him  to  the  House 
of  Lords  in  Colls  v.  T/ie  Rome  Stores,  1904,  A.  C.  189, 
191,  as  an  "embarrassing  chain  of  authority,"  in  which 
there  were  "  two  divergent  views."  And  they  have  since 
been  twice  described  in  reported  cases.     In  December, 
1904,  Y.  Williams,  L.  J.,  (on  the  hearing  of  the  appeal 
in  Kine  v.  JoUi/,  1905,  1   Ch,  487)  thus  described  the 
decisions  before  Colls  v.  The  Home  Stores.     "  The  main  Early 
distinction  which  runs  through  the  two  lines  of  cases  jege^i^^^ 
is  this.     The  right  of  a  house  owner  to  light  gained  by  ^ 
prescription,  whether  before  or  after  the  Prescription  Williams, 
Act,  was  regarded  by  one  school  as  being  a  mere  right 
of  property ;    and  by  the  other  school  the  right  was 
regarded  not  as  a  right  of  property  in  light,  but  as  a 
negative  easement,  being  a  right  to  prevent  some  land- 
owner from  using  his  land  so  as  to  constitute  a  nuisance 
to  the  owner  or  occupier  of  a  house  upon  adjoining  land. 
Those  were  the  two  rival  views  of  the  law  which  appear 
in  the  cases  antecedent  to  Colls  v.  The  Home  Stores.'* 

5(2) 
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by  Far-  In  May,  1905,  Farwell,  J.,  in  EigginH  v.  Betis,  1905, 

2  Cli.  at  p.  215,  referred  to  the  law  which  prevailed  as 
to  light  before  Colls  v.  The  Home  Stores,  and  the 
decisions  on  which  it  was  based,  as  follows  : — 

"  Any  substantial  interference  with  an  owner's  com- 
fortable use  and  enjoyment  of  his  house,  according  to  the 
usages  of  ordinary  persons  in  the  locality,  is  actionable  as 
a  nuisance  at  common  law.  His  neighbour's  brick  burn- 
ing or  fried  fish  shop  may  be  a  nuisance  in  respect  of 
smell,  his  pestle  and  mortar  in  respect  of  noise,  and  in 
like  manner  his  neighbour's  new  building  may  be  a 
nuisance  in  respect  of  interference  with  light.  The 
difference  between  the  right  to  light  and  the  right  to 
freedom  from  smell  and  noise  is  that  the  former  has  to 
be  acquired  as  an  easement  in  addition  to  the  right  of 
property  before  it  can  be  enforced ;  the  two  latter  are 
ab  initio  incident  to  the  right  of  property.  But  the 
wrong  done  is  in  both  cases  the  same,  namely,  the  dis- 
turbance of  the  owner  in  his  enjoyment  of  his  house. 
Inasmuch  as  the  acquisition  of  the  easement  was  a 
necessary  condition  precedent  to  the  right  to  sue,  the 
Com'ts  appear  in  many  cases  to  have  addressed  them- 
selves rather  to  the  extent  of  the  easement  acquired, 
and  the  amount  of  such  easement  taken  away  by  the 
defendant,  than  to  the  sufficiency  for  ordinary  purposes 
of  the  amount  of  light  left,  so  much  so,  that  many 
expressions  can  be  found  that  lend  support  to  the 
argument  that  the  right  to  light  was  a  right  of  propertj^ 
for  which  trespass  would  lie.  The  dominant  owner  was 
never  entitled  either  by  prescription  or  under  the  Act 
to  all  the  light  that  came  througli  his  windows.     It 
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was  not  enougli  to  show  that  some  light  had  been  taken, 
but  the  question  always  was  whether  so  much  had  been 
taken  as  to  cause  a  nuisance.  But  for  many  years  the 
tendency  of  the  Courts  had  been  to  measure  the  nuisance 
by  the  amount  taken  from  the  light  acquired,  and  not 
to  consider  whether  the  amount  left  was  sufficient  for 
the  reasonable  comfort  of  the  house  according  to  ordinary 
requirements.  If  a  man  had  a  house  with  unusually 
excellent  lights,  it  was  treated  as  a  nuisance  if  he  was 
deprived  of  a  substantial  part  of  it,  even  although  a 
fair  amount  for  ordinary  purposes  was  left." 

If  you  compare  these  two  passages  carefully,  you  will 
see  that  Y.  Williams,  L.  J.,  describes  the  divergence  as 
one  between  those  judges  who  held  that  the  right  to 
prevent  interference  with  ancient  lights  was  a  right  of 
property,  and  those  who  held  it  was  a  right  to  prevent 
a  nuisance.  On  the  other  hand,  Farwell,  J.,  says  that 
the  question  always  was  whether  so  much  light  had 
been  taken  as  to  cause  a  nuisance,  and  that  the  differ- 
ence between  the  judges  was  a  difference  in  the  mode 
of  measuring  the  nuisance.  The  effect  of  the  decision 
in  Colls  v.  The  Home  Stores  is  accordingly  differently  colls  v. 
stated  by  these  two  judges.  Yaughan  Williams,  L.  J.,  ^^"^^ 
speaks  of  it  (1905,  1  Ch.  487)  as  a  decision  that  the 
right  is  not  a  right  of  property ;  but  that  the  only 
right  in  respect  of  light  gained  by  the  prescription  was 
a  negative  easement,  a  right  namely  to  prevent  your 
neighbour  from  so  using  his  land  as  to  injure  you,  a 
right  properly  enforceable  by  an  action  of  nuisance. 
Farwell,  J.,  on  the  other  hand,  thus  describes  the  effect 
of  Colls  V.  T/ie  Home  Stores,  1905,  2  Ch.  215 :— 


70  PRESCRIPTION.  [iV. 

"  It  is  in  this  respect,"  he  says  (that  is  with  respect 

to  the  mode  of  measuring  the  nuisance),  "that  Colls' 

Case  has,  to  my  mind,  readjusted  the  law.     It  is  still, 

as  it  always  has  been,  a  question  of  nuisance  or  no 

nuisance,  but  the  test  of  nuisance  is  not — How  much 

light  has  been  taken,  and  is  that  enough  materially  to 

lessen  the  enjoyment  and  use  of   the  house  that  its 

owner  previously  had  ?  but — How  much  is  left,  and  is 

that  enough  for  the  comfortable  use  and  enjoyment  of 

the  house  according  to  the  ordinary  requirements  of 

mankind  ?  " 

Principles       Let  US  now  turn  to  the  case  of  Colls  v.  The  Home 

cSSv.^    ^S^ores,  reported  in  1904,  A.  C,  at  p.  179.     I  do  not 

■p'"^         state  the  facts  of  the  case,  but  only  refer  to  certain 

Stores.  _      ^  .  . 

points  of  principle  mentioned  in  the  speeches  of  the 
learned  lords.      The   nature    of    the  right  was  thus 
described  by  Lord  Lindley  at  p.  208  of  the  report. 
Natui-e  of  "  Generally  speaking,"  he  said,  "  an  owner  of  ancient 
tive  ric^t  lights  is  entitled  to   sufficient  light  according  to  the 
to  light,     ordinary  notions  of  mankind,  for  the  comfortable  use 
and  enjoyment  of  his  house  as  a  dwelling-house,  if  it  is 
a  dwelling-house,  or  for  the  beneficial  use  and  occu- 
pation of  the  house  if  it  is  a  warehouse,  shop,  or  other 
place  of  business."     And  this  description  of  the  right 
corresponds   with  the   similar  words  of   Lord  Davey, 
which  you  will  find  at  p.  204  of  the  report.     That  is 
the  first  point  of  principle  to  which  I  refer. 
Nuisance        Again  we  find  it  laid  down  by  all,  or  nearly  all  the 
proved.      learned  lords  who  took  part  in  the  decision,  that  the 
test  of  the  right  is  whether  the  obstruction  complained 
of  is  a  nuisance ;  i.e.  (it  would  seem),  a  nuisance,  having 
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regard  to  the  extent  of  the  easement  alleged  to  have 
been  interfered  with.  (See  the  opinions  to  this  eifeet 
of  Lord  Halsburj,  p.  185 ;  Lord  Davej,  p.  204 ;  and 
Lord  Lindlej,  p.  210.)  And  on  the  above  footing  the 
Court  approved  certain  of  the  earlier  decisions  and  dis- 
approved of  others. 

So  far  it  is  comparatively  speaking  easy  to  state  the  Considera- 
effect  of  the  case.     But  some  difficulty  commences  when  ^^^^j^^ 
we  come  to  ask  what  are  the  considerations  to  which  the  ^^^, 

y-y  .  ...  .  should 

Coui't  is  to  have  regard  in  deciding  whether  there  is  or  have  re- 
is  not  in  any  particular  case  a  nuisance,  having  regard  ciding  on 
to  extent  of  the  easement  alleged  to  have  been  interfered  ^"^*°<^®' 
with.    For  clearness'  sake  I  suggest  to  you  to  distinguish 
between  these  various  considerations.     To  distinguish 
for  instance,  (1)  considerations  relating  to  the  state  of 
the  premises  existing  at  the  date  of  the  writ  in  the 
action,    i.e.,    then*    present     state ;     (2)   considerations 
relating  to  the  future  of  the  premises;  and  (3)  con- 
siderations relating  to  their  past. 

Some  things  are  clear.  In  the  first  place,  as  regards  Considera- 
the  present  the  Court  must  plainly  inquire  whether  present, 
under  existing  circumstances  (that  is,  after  the  erection 
of  the  alleged  obstruction),  the  person  complaining  has 
or  has  not  the  amount  of  light  refeiTed  to  in  Lord 
Lindley's  words,  regard  being  had,  of  course,  to  the 
extent  of  that  person's  easement.  In  the  second  place, 
as  regards  the  present  the  Court  must,  in  answering  the 
inquiry  based  on  Lord  Lindley's  words,  have  regard  to 
the  locality  of  the  property.  (See  as  to  this  the  words 
used  by  Lord  Halsbury  in  the  House  of  Lords,  1904, 
A.  C,  p.  189  ;  the  judgment  of  Eomer,  L.  J.,  in  Kine 
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V.  Jolly,  1905,  1  Ch.  497;  and  the  judgment  of 
Farwell,  J.,  in  Bkjcjim  v.  BeiU,  1905,  2  Ch.  216.)  In 
the  third  place,  as  regards  the  present  the  Court  must, 
in  answering  the  inquiry  based  on  Lord  Lindley's 
words,  have  regard  to  light  coming  from  sources  other 
than  that  which  has  been  obstructed,  provided,  however, 
that  this  is  light  to  which  the  plaintiff  is  entitled  by 
grant  or  prescription.  (See  as  to  this  the  judgments  in 
Kine  v.  Jolly  of  Eomer,  L.  J.,  1905,  1  Ch.  497,  and 
Yaughan  Williams,  L.  J.,  1905,  1  Ch.  493  ;  and  the 
speech  of  Lord  Lindley  in  Colk  v.  The  Some  Stores, 
1904,  A.  C.  210.) 
Considera-  Turning  to  the  second  class  of  considerations  I  have 
future.  mentioned,  viz.,  considerations  relating  to  the  future  of 
the  premises,  I  may  remind  you  that  in  1878  it  was 
laid  down  by  Cockburn,  C.  J.,  that  the  Court  should 
consider  not  only  the  actual  present  use  of  the  rooms, 
but  also  any  purpose  to  which  it  may  be  reasonably 
expected  that  in  the  future  they  may  be  applicable. 
{Moore  v.  Hall,  3  Q.  B.  D.  183.)  And  it  would  seem 
that  this  rule  has  not  been  altered  by  the  decision  in 
Colls  V.  The  Home  Stores.  Thus  Lord  Davey  says  at 
1904,  A.  C.  p.  202,  that  regard  may  be  had  not  only 
to  the  present  use,  but  also  to  any  ordinary  uses  to 
which  the  tenement  is  adapted.  And  at  p.  211  of  the 
report,  Lord  Lindley  says  that  if  a  man  chooses  to  use 
a  well-lighted  room  for  a  lumber  room,  for  which  little 
light  is  required,  he  does  not  lose  his  right  to  use  the 
same  room  for  some  other  purpose  for  which  more  light 
is  required. 
Considera-      Dealing,  lastly,  with  the  third  class  of  considerations 
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I  have  mentioned,  namely,  considerations  relating  to  tio^s  as  to 
the  past  of  the  premises,  the  question  is,  Can  the  Court, 
in  inquiring  whether  there  is  or  is  not  a  nuisance,  having 
regard  to  the  extent  of  the  plaintiff's  easement,  confine 
itself  to  the  present  state  of  the  premises  only  ;  or  can 
it,  in  a  case  where  the  evidence  shows  that  sufficient 
light  is  enjoyed  for  ordinary  comfort  in  the  present, 
enter  on  a  comparison  of  the  present  with  the  past  ? 
Now  you  will  recollect  the  words  of  Far  well,  J.,  which 
I  read  you  from  the  report  of  Higgins  v.  Beth 
(see  ante,  p.  70),  in  which  he  describes  the  true  mode 
which,  according  to  his  understanding  of  Colls  v.  The 
Home  Stores,  should  be  applied  in  measuring  the 
alleged  nuisance.  If  these  words  can  be  taken  to 
be  literally  and  strictly  accurate,  the  answer  to  our 
question  seems  to  be  :  No,  the  Court  cannot,  in  the  case 
supposed,  enter  upon  any  such  inquiry.  And  there  is 
very  much  in  Colls  v.  The  Home  Stores  (especially  when 
compared  with  the  case  of  Warren  v.  Broicn,  1900,  2 
K.  B.  722;  1902,  1  K.  B.  15)  to  justify  the  words  of 
Farwell,  J.  On  the  other  hand,  I  am  bound  to  teU 
you  that  the  judgments  delivered  in  Kine  v.  Jolly,  Eine  v. 
1905,  1  Ch.  480  ;  1907,  A.  C.  1,  seem  to  me  to  throw  •^"^^^• 
a  doubt  on  this  question.  And  for  the  present  the  law 
must  be  considered  unsettled. 

The  result  of  what  I  have  said  can  be  shortly  stated 
thus  : — 

(1.)  The  nature  of  the  prescriptive  right  to  light  is 
that  stated  by  Lord  Lindley.     (1904,  A.  C.  208.) 

(2.)  If  the  owner  of  the  easement  sues  to  protect  it, 
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he  must  prove  a  nuisance,  having  regard  to  the  extent 
of  his  easement. 

(3.)  In  deciding  whether  such  a  nuisance  has  or  has 
not  been  proved,  the  Court  may,  in  some  cases,  have 
regard  to  the  future. 

As  to  the  present,  it  must,  of  course,  consider  the 
light  actually  enjoyed  at  the  time,  and  must  also 
consider  the  locality  and  any  prescriptive  light  coming 
from  other  sources. 

As  to  whether,  in  a  case  where  the  light  actually 
enjoyed  in  the  present  is  sufficient  for  ordinary  comfort, 
the  Court  should  enter  on  any  comparison  of  the  present 
with  the  past,  the  law  is  not  settled. 
Light  in  So  much  for  the  general  nature  of  the  prescriptive 
country  right  to  light.  As  to  the  question  which  is  sometimes 
raised  whether  that  right  is  different  in  town  and 
country,  I  may  remind  you  that  in  the  decisions  before 
Colh  V.  The  Home  Stoirs  there  was  some  difference  of 
opinion. 

In  Martin  v.  Seadon,  2  Eq.  430,  Kindersley,  Y.-C, 
in  1866,  expressly  decided  that  there  was  no  distinction 
as  regards  the  right  to  light  between  town  houses  and 
country  houses.  In  Dent  v.  Auction  Mart  Co.,  2  Eq. 
248,  "Wood,  Y.-C,  was  of  the  same  opinion.  On  the 
other  hand,  in  Clarke  v.  Clark,  1  Ch.  18,  Lord  Cran- 
worth  said  that  in  questions  as  to  light  much  must  turn 
on  the  locality  of  the  windows,  and  that  persons  who  live 
in  large  cities  cannot  expect  to  enjoy  the  same  un- 
obstructed light  as  those  who  live  in  the  country. 
With  Lord  Cranworth's  opinion,  Knight  Bruce,  L.  J., 
in  Bobson  v.  Whittingham,  1  Ch,  444,  agreed,  and  it 
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appears  from  the  judgments  in  Kelk  v.  Pearson,  6  Ch. 
812,  that  James  and  Mellish,  L.  JJ.,  took  the  same  view. 

When  we  come  to  Colk  v.  The  Home  Stores,  we  find 
that  the  right  to  prevent  the  obstruction  of  light  is 
placed  on  the  ground  of  nuisance.  Now,  in  the  case  of 
nuisances  other  than  a  nuisance  to  the  right  to  light,  it 
is  clear  that  the  question  varies  with  the  locality.  In 
the  recent  case  of  Rushmer  v.  Pohue,  1906,  1  Ch.  234  ; 
W.  N.  (1907)  67,  a  case  which  dealt  with  a  nuisance 
from  noise,  you  will  find  Cozens-Hardy,  L.  J.,  using 
the  following  words  :  "  The  standard  of  comfort  differs 
according  to  the  situation  of  the  property.  This  idea  is 
expressed  by  Thesiger,  L.  J.,  in  Sturges  v.  Bridgman, 
11  Ch.  D.  852,  when  he  said  what  might  be  a  nuisance 
in  Belgrave  Square  would  not  be  a  nuisance  in  Ber- 
mondsey."  (1906,  1  Ch.  250.)  Lord  Halsbury,  in 
his  speech  to  the  House  of  Lords  in  the  case  of  CoUs  v. 
The  Home  Stores,  expressly  deals  with  the  difference 
between  town  and  country.  (See  1904,  A.  C.  183, 185.) 
And  I  think  it  must  be  taken  that  since  the  decision  of 
the  House  of  Lords  in  that  case  a  question  of  light  in 
respect  of  a  town  house  might  be  decided  on  different 
grounds  fi'om  a  similar  question  arising  in  respect  of  a 
country  house. 

I  refer  next  to  a  rule  in  relation  to  light  which  you  Rule  of  45 
may  have  heard  mentioned  as  the  rule  of  45  degrees ;  ° 
the  suggested  rule  being  that  a  person  who  has  45 
degrees  of  light  left  to  him  cannot  complain.  On  this 
point  I  cannot  do  better  than  read  you  a  passage  from 
the  speech  of  Lord  Lindley,  addressing  the  House  of 
Lords,  in  Colls  v.  The  Home  Stores,  1904,  A.  C.  210 : 
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"  There  is  no  rule  of  law  that  if  a  person  has  45  degrees 
of  unobstructed  light  through  a  particular  window  left 
to  him  he  cannot  maintain  an  action  for  a  nuisance 
caused  by  diminishing  the  light  which  formerly  came 
through  the  window.  {Theed  v.  Dehenham^  1876,  2 
Ch.  D.  165.)  But  experience  shows  that  it  is,  generally 
speaking,  a  fair  working  rule  to  consider  that  no  sub- 
stantial injury  is  done  to  him  where  an  angle  of  45 
degrees  is  left  to  him,  especially  if  there  is  a  good  light 
from  other  directions  as  well.  The  late  Lord  Justice 
Cotton  pointed  this  out  in  Ecclesiastical  Commissioners 
V.  Kino,  14  Ch.  D.  228 ;  see  also  Parker  v.  First  Avenue 
Hotel  Co.,  24  Ch.  D.  282." 
Light  for  Continuing  the  consideration  of  the  nature  of  the 
pmpose.  prescriptive  right  to  light,  I  have  nest  to  mention  the 
question  of  acquiring  by  prescription  the  right  to  an 
extraordinary  amount  of  light  for  a  special  purpose. 
Before  Colls  v.  The  Home  Stores  this  question  was 
frequently  raised.  And  in  Lanfrancki  v.  Mackenzie, 
L.  R.  4  Eq.  421  (which  was  a  case  of  a  plaintiff  using 
light  for  the  purpose  of  examining  silks,  a  business 
which  required  an  extraordinary  amount  of  light), 
Malins,  V.-C,  expressed  his  opinion  that  if  the  plaintiff 
had  been  in  the  enjoyment  of  an  extraordinary  user  of 
light  for  20  years,  that  would  establish  his  right  to  the 
extraordinary  light  against  all  persons  who  had  reason- 
able knowledge  of  it.  You  will  find  that  a  similar 
question  was  raised  by  a  seed  merchant  [Mackey  v. 
Scottish  Widows'  Co.,  I.  R.  11  Eq.  541);  a  dentist 
{Cartwright  v.  Last,  1876,  W.  N.  60);  a  sculptor 
[Theed  v.  Dehenham,  2  Ch.  D.  165) ;    a  photographer 
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{Parker  v.  First  Avenue  Hotel  Co.,  24  Ch.  D.  282) ;  and 
a  hosier  {Warren  v.  Brown,  1902,  1  K.  B.  15).  In 
their  speeches  to  the  House  of  Lords  in  Colh  v.  TJic 
Home  Stores,  both  Lord  Davey  and  Lord  Lindley 
referred  to  this  question,  but  expressed  no  final  opinion. 
(See  1904,  A.  C.  pp.  204,  209.)  But  since  that  case 
the  question  was  neatly  raised  before  Bray,  J.,  in 
Ambler  v.  Gordon,  1905,  1  K.  B.  417;  the  particular 
trades  being  those  of  an  architect  and  a  cloth  merchant. 
There  Bray,  J.,  held  that  a  right  to  a  special  amount 
of  light  necessary  for  a  particular  business  cannot  be 
acquired  by  twenty  years'  enjoyment,  even  where  the 
owner  of  the  servient  tenement  was  aware  of  the  enjoy- 
ment. 

So  much  for  the  nature  of  the  prescriptive  right  to  Acquis! - 
light.     I  pass  to  its  acquisition.     You  will  recollect  the  scriptive 
statement  in  my  first   Lecture  as  to  the  three  legal  ^fj^^  ° 
methods  in  which  such  a  right  may  be  acquired :  first.  Three 
prescription  at  common  law ;  secondly,  lost  grant ;  and,  claim  now 
thirdly,  imder  the  statute.     It  was  at  one  time  supposed  ®^^*^&- 
that  the  wording  of  sect.   3  of  the '  Prescription  Act 
(which  deals  with  the  easement  of  light)   had  taken 
away  the  other  methods  which  previously  existed  of 
claiming   that   easement ;    viz.,  the   methods   by   pre- 
scription at  common  law  or  by  lost  grant.      (See  Taplinfj 
v.  Jones,  11  H.  L.  C.  290  ;   Truscott  v.  Merchant  Taylors^ 
Co.,  11  Exch.  863.)     It  is,  however,  now  settled  that 
these  previous  methods  still  exist,  the  words  of  the  Act 
not  having  had  the  effect  of  taking  these  away,  but 
having   in  effect  added  a  third  method.     (See   Lord 
Lindley's  speech  to  the  House  of  Lords  in  Gardner  v. 
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JEodgson^s  Kingston  Brewery    Co.,    1903,   A.  C.  238 ; 

Aynsleij  v.  Glover,  10  Ch.  283.)     And  you  will  find  that 

these  three  alternative  methods  of  claim  were,  in  fact, 

pleaded  in  the  case  of  a  claim  for  light  to  a  church, 

which  arose  between  the  vicar  of  Arundel  and  the  Duke 

of  Norfolk,     {l^orfolh  v.  Arhuthnot,  4  C.  P.  D.  293.) 

Claim  by        Referring  then  to  the  two  first  mentioned  methods 

tion^at^'    ^^   claim,  viz.,  prescription   at   common  law  and  lost 

common     grant,  you  will  recollect  what   I   said  to  you  in  my 

lost  grant,  first  Lecture  as  to  the  conditions  under  which  these 

methods  can  be  used.     I  may  remind  you  in  particular, 

fu'st,  that  a  grant  must  be  presumed,  and  secondly,  that 

no  grant  will  be  presumed  where  the  easement  has  not 

been  enjoyed  as  of  right. 

Claim  by        I  pass  to  the  third  method  of  claiming  the  easement, 

tkmTnder  ^'^•'>  ^J  Prescription  under  the  statute,  the  third  section 

statute.      Qf  -which  deals  specially  with  the  case  of  light.     (See 

Appendix.)      In    using    the     statutory    method,    the 

claimant  of  the  easement  must,  of  course,  bring  himself 

within  the  words  of  sect.  3.     He  must  show  (1)  that 

the  light  has  been  enjoyed  in  respect  of  a  "  building," 

which  need  not,  however,  be  fit  for  occupation  {CoHis 

V.  Laugher,  1894,  3  Ch.  659),  and  which  may  be  a 

greenhouse  {Clifford  v.  Holt,  1899,  1  Ch.  698),  a  picture 

gallery  [Att.-Gen.  v.  Queen  Anne's  Co.,  60  L.  T.  759), 

or  a  church  {Ecclesiastical  Commrs.  v.  Kino,  14  Ch.  D. 

213).      He  must  show   (2)  that  there   has  been  the 

"  actual  enjoyment "  required  by  the   section.      (See 

Sndth  V.  Baxter,  40    Ch.  D.  26,  quoted  ante,  p.  29.) 

He  must   show   (3)   that   such   actual  enjoyment  has 

lasted  for  the  period  mentioned  in  the  section. 
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Besides,  however,  directing  yoiir  attention  to  the 
words  of  the  statute,  there  are  two  rules  which  I  should 
mention.  In  the  first  place,  in  claiming  the  easement 
of  light  under  sect.  3,  it  is  not  necessary  to  presume  a 
grant.  In  TajMng  v.  Jones,  11  H.  L.  C.  290,  Lord 
Westbury  laid  down  that  "  the  right  to  light  under  the 
statute  depends  upon  positive  enactment,  and  does  not 
require,  and  therefore  ought  not  to  be  rested  on  any 
presumption  of  a  grant  from  any  adjoining  proprietor." 
And  these  words  have  since  been  adopted  and  applied 
by  North,  J.,  in  Jordewn  v.  Satton,  8^e.  Co.,  1898,  2  Ch. 
626.  In  the  second  place  it  is  settled  that  the  "  actual 
enjo}Tnent "  required  by  sect.  3  need  not  be  a  user  as 
of  right.  The  decisions  on  which  this  depends  you  will 
find  quoted  by  Lord  Lindley  in  his  speech  to  the  House 
of  Lords  in  Colls  v.  The  Home  Stores,  1904,  A.  0.  205. 

Continuing  to  deal  with  the  acquisition  of  the  right  Case 
to  light,  I  next  consider  the  case  which  has  given  rise  servient 
to  some  difficulty,  viz.,  where  the  servient  tenement  has  tenement 

•'  '  '  IS  m  pos- 

during  the  whole  or  any  material  part  of  the  period  of  session  of 

enjoyment,  been  in  the  occupation  of  "a  lessee  for  years,  years— 

And  in  discussing  this  I  commence  with  the  two  first  (a)  light 

methods  of  claim,  known  as  prescription  at  common  law  prescrip- 

or  by  lost  grant.      Confiniuff   our  attention  to  these  ^^°^  ^^ 
>'  <=>  o  common 

methods,  let  us  take  first  the  case  where  the  owners  of  law  or  lost 

the  fee  simple  in  the  two  tenements  are  different  persons,  dominant 

.and  let  us  suppose  the  servient  tenement  to  be  in  the  ^'^^  f^/' 

'■  ^  vient  teue- 

occupation  of  a  lessee  for  years.     It  is  clear  that  in  that  ments 

.      ,    1  ...  owned  in 

<case  no  easement  is  acquired  by  prescription  at  common  fee  by 
law  or  by  lost  grant,  unless  the  claimant  of  the  ease-  persons; 
ment  can  show  that  the  owner  of  the  fee  in  the  servient 
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tenement  knew   of   or  acquiesced  in  the  enjoyment. 
{Daniel  V.  North,  11  East,  370.)     It  was  not,  however, 
difficult  for  the   Court  to    conclude    his   acquiescence 
where  it  was  shown  that  the  enjoyment  of  the  easement 
commenced  before  the  occupation  of  the  lessee.     (See 
Cross  V.  Leicis,  2  B.  &  C.  686.) 
owned  in        So  much  for  the  case  of  different  persons  owning  the 
same         two  tenements.     Take  now  the  case  of  the  same  person 
pel  son .      owning  the  fee  simple  in  the  two  tenements,  such  tene- 
ments, however,  being   occupied   by  different   lessees. 
And  suppose  an  easement  to  be  claimed  by  prescription 
at  common  law  or  by  lost  grant.     In  this  case,  it  seems 
clear  that  the  claim  must  fail.     For  according  to  the 
old  doctrines  of  prescription,  the  lessee  occupying  the 
dominant  tenement,  if  he  were  to  acquire  an  easement 
at  all,  would  necessarily  acquire  it  for  the  benefit  of  his 
landlord.     (See  Kikjour  v.  Gadclcs,  1904,  1  K.  B.  462  ; 
Large  v.   Pitt,  Peake,  152.)      And   the  landlord  can 
acquire  no  easement  over  the  adjoining  tenement  which 
upon  our  assumption  is  his  own  land. 
(b)  light         Passing  now  to  the  thu'd  method  of  claim,  viz.,  a 
prescrip-    claim  under  the  statute,  I  commence,  as  before,  with 
tion  under  j^q   assumption   that    different   persons    own    the   fee 
donuuant   simple  of  the  dominant  and  servient  tenements,  and  I 
^P*^^^"^""     suppose  the  servient  tenement  to  be  in  the  occupation 
tenements  of  a  lessee  for  years.     In  this  case  it  seems  that  under 

owned  in  or.  •  •      n        i 

fee  by        the  words   of   sect.   3  an  easement   is  acquired  when 

persons;     there  has  been  an  enjoyment  for  the  statutory  period  ; 

the  result  differing,  you  observe,  from  the  result  in  a 

similar  case,  where  the  claim  is  based  on  prescription 

at  common  law  or  by  lost  grant.     In  Simper  v.  Foley , 
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2  J.  &  H.  555,  it  was  laid  down  by  Wood,  Y.-C,  tliat 
where  under  the  statute  the  right  to  light  is  acquired 
asrainst  the  owner  of  a  leasehold  interest,  it  is  also 
acquii-ed  against  the  owner  of  the  reversion. 

I  come   lastly  to   the   case   of  a   claim  under  the  owned  in 

.         ,  .  ,  fee  by 

statute   where   the   fee   simj^le   in   the   dominant   and  same 
servient  tenements  belongs  to  the  same  person,  but  the  o^p^p^Jio^ 
two  tenements  are  in  the  occupation  of  different  lessees,  of  different 
And  I  suppose  that  there  has  been  enjoyment  for  the 
statutory  period.      Under   such   circumstances  it  was 
decided  in   a   case  which   came  before  the   Court   of 
Exchequer  Chamber,  in  1861   {Frewen  v.  Phillips^   \1  Freioenv. 
C.  B.  N.  S.  455;  30  L.  J.  C.  P.  356),  that  a  claim  ^^"^^'^** 
under  the  statute  to  the  easement   of  light  succeeds. 
The  line  of  authority,  however,  has  not  stopped  there. 
In  a  later  case,  which  came  before  the  Chancery  Court  of 
Appeal  in  1893  [Wheaton  v.  Maple,  1893,  3  Ch.  48),  it  Wlieatmy. 
was  laid  down  by  Lindley,  L.  J.,  that  under  sect.  3  of 
the  statute  (the  section  dealing  with  light)  an  easement 
for  a  term  of  years  cannot  be  acquired.     In  other  words, 
an  easement  acquired  under  that  section  must  be  one 
which  binds  the  fee  simple  of  the  servient  tenement, 
and  enures  for  the  benefit  of  the  fee  simple  of  the 
dominant  tenement. 

Having  regard  to  the  last-mentioned  decision,  the 
question  was  recently  raised  before  the  Court  of  Appeal 
as  to  whether,  under  the  supposed  circumstances  with 
which  we  are  now  dealing,  any  easement  could  be 
claimed  at  all  ;  and  it  was  suggested  that  Wheaton 
V.  Maple  had  overruled  Freicen  v.  Phillips.  The  case  Fea,-  v. 
is  Fear  v.  Morgan,  1906,  2  Ch.  406.     The   argument  ^'"'^""■ 

c.  .  6 
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was  that  if  an  easement  was  acquired  at  all,  then, 
according  to  Wheaton  v.  Maple,  it  could  not  be  for  a 
term  of  years,  but  must  be  for  the  benefit  of  the  fee 
simple  of  the  dominant  tenement  and  bind  the  fee 
of  the  servient  tenement ;  and,  further,  that  inasmuch 
as  the  owner  of  the  fee  of  the  dominant  tenement 
was  also  the  owner  of  the  fee  of  the  ser-sdent  tene- 
ment, he  could  not  "have  an  easement  over  his  own 
land.  The  Court  of  Appeal,  however,  rejected  the 
argument,  and  held  that  Freiven  v.  Phillips  and  Wheaton 
V.  Maple  must  both  be  accepted  as  law.  The  grounds 
of  the  decision  are  not  easy  to  follow. 

Effect  of        Let  us  pass  to  another  stage  in  the  history  of  an 
alteration  jptij        t    i  jii  •    i- 

in  domi-     easement  oi  light.     Let  us  assume  that  a  prescriptive 

tenement    "^^^  ^^  light  has  been  acquired,  and  that  the  o-^Tier  of 

the  dominant  tenement  is  enjoying  it  and  is  desirous  of 

continuing  to  do  so.     For  some  reason,  however,  he 

finds  it  necessary  or  desirable  to  make  alterations  in  the 

dominant  tenement,  and  the  question  at  once  arises  as 

to  what  effect  this  will  have  upon  the  easement  of  light. 

What  an  important  practical  question  this  is  you  will 

see  at  once  when  you  remember  what  an  amount  of 

rebuilding  is  continually  going  on  in  our  large  towns, 

Decisions   and   how   often   buildings   used  for   one  purpose   are 

before  Co/^«  altered  so  as  to  be  applied  for  another.     Before  the 

^iom"'^     decision  in   Colh  v.   The  Home  Stores,  the  question  I 

have  mentioned  had  been  dealt  with  by  tlie  Courts. 

Thus,  it  was  decided  by  the  Court  of  Appeal  that  the 

owner  of  an  ancient  light  might  pull  down  his  building 

witli  a  view  to  restoration,  without  interfering  with  his 

right  to  the  light  {I!ccl.  Commrs.  v.  Kino,  14  Ch.  D. 

213),  and  might  change  the  pm-pose   for  which  the 
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building  was  to  be  used.     [Scott  v.  Pape,  31  Ch.  D. 
569.)     So  he  might  make  alterations  in  the  framework 
and  glazing  of  his  windows  without  losing  his  right. 
{Turner  v.  Spooner,  1  Dr.  &  Sm.  467.)     And  as  regards 
the  case  which  frequently  occurs  where  the  plane  of  the 
windows  in  the  new  building  differs  from  their  plane  in 
the  old,  it  was  laid  down  by  the  Court  of  Appeal  that 
an  alteration  of  the  plane  would  not  destroy  the  right, 
so  long  as  it  could  be  shown  that  the  dominant  owner 
is  using  through  the  new  apertures  in  the  new  buUding, 
the  same  or  a  substantial  part  of  the  same  light  which 
passed  thi-ough  the  old  apertures  into  the  old  building. 
{Scott  V.  Pape,  31  Ch.  D.  554.)     In  addition  to  these 
decisions,  I  should  mention  some  others  in  which  it 
was  held  that  a  plaintiff  who  had,  by  his  own  alterations, 
obscured  part  of  the  light  previously  coming  to  his  house^ 
but  left  a  substantial  part  unaffected,  was  held  still 
entitled  to  protection.     {Staight  v.  Burn,  5  Ch.  163 ; 
Bourke  v.  Alexandra  Co.,  1877,  W.  N.  30 ;  Arcedeckne 
V.  Kelk,  2  Giff.   683.)     As  regards. the  facts  of  the 
alteration,  it  was  held  not  necessary  to  give  independent 
evidence  of  the  owner's  intention  to  preserve  his  ancient 
lights.     {Smith  v.  Baxter,  1898,  2  Ch.  138.)     But  it 
was  necessary  to  give  accurate  evidence  of  the  position 
and  size  of  the  old  lights,  so  as  to  identify  the  area 
where  the  new  lights  coincided  with  them.     {Pendarves 
V.  Munro,  1892,  1  Ch.  611.) 

All  the  above  cases  were  decided  before  Colls  v.  The 
Home  Stores,  and  I  should  point  out  to  you  that  one  of 
the  cases  I  have  mentioned,  viz.,  Scott  v.  Pape,  31  Ch.  D. 
671,  is  described  by  Lord  Macnaghten,  in  his  speech  to 

6(2) 
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the  House  of  Lords  in  Colls  v.  The  Home  Stores,  as 
an  extreme  instance  of  the  old  theory  of  property  in 
light.  If  you  will  refer  to  the  case  you  will  find  that 
Bowen,  L.  J.,  there  speaks  of  an  "  indefeasible  right  to 
a  specific  quantity  of  light "  and  to  a  "  definite  amount 
of  pencils  of  light."  And  this  view  of  property  in  the 
light  enjoyed  undoubtedly  runs  through  a  good  many 
of  the  old  decisions  as  to  the  effect  of  alterations  iu 
the  dominant  tenement.  I  proceed,  however,  to  con- 
sider what  is  the  rule  which,  since  Colls  v.  The  Home 
Stores,  must  now  be  applied  in  the  case  of  such 
alterations. 
Effect  on        According  to  the  law  laid  down  in  Colls  v.  The  Home 

this  ques-  .  ,  ,    .      . 

tion  of  Stores,  you  will  recollect  that  the  plaintiff  must  prove 
s:ome'  ^t^t  the  defendant  has  committed  a  nuisance  —  a 
Stores.  nuisance,  that  is,  to  the  plaintiff,  having  regard  to  the 
extent  of  his  previously  existing  easement  of  light. 
Suppose,  now,  the  owner  of  the  dominant  tenement 
alters  it,  and  then  sues  to  protect  his  easement  from  the 
result  of  a  later  obstruction ;  in  that  action  he  must 
prove  a  nuisance,  which  must  be  ascertained  with  strict 
reference  to  the  plaintiff's  old  easement.  In  other 
words,  the  plaintiff  must  show  that  if  the  dominant 
tenement  had  remained  unaltered,  the  later  obstruction 
would  have  so  affected  him  as  to  cause  substantial 
discomfort. 

The  onus,  accordingly,  is  this :  the  plaintiff  has  to 
prove  that,  in  a  hypothetical  case,  a  nuisance  would 
have  arisen  from  the  defendant's  acts.  You  will  there- 
fore see  at  once  that  the  result  of  Colls  v.  The  Home 
Stores  may  have  been  to  make  it  a  very  difficult  thing 
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for  the  plaintiff  under  those  circumstances  to  prove  his 
case.  So  far  as  I  can  ascertain,  there  is  only  one  reported 
case  in  which,  since  Colls  v.  The  Home  Stores,  the 
Courts  have  dealt  with  the  question  of  alteration  in  the 
dominant  tenement.  The  case  is  Ankerson  v.  Connelly,  Ankerson 
1906,  2  Ch.  544.  In  that  case,  to  refer  to  the  facts  ^'  "'^"^  ^" 
sufficiently  for  our  purpose,  you  mil  find  that  the 
dominant  tenement  was  a  shed  deriving  light  from  a 
yard  belonging  to  the  owner  of  the  shed,  and  also  from 
a  window  or  ancient  Kght  overlooking  the  servient 
tenement.  The  owner  of  the  shed  covered  in  the 
yard,  and  the  question  was  raised  whether  he  was 
still  entitled  to  protection  in  respect  of  the  window. 
It  was  clear  that,  by  reason  of  the  dominant  owner 
having  covered  in  the  yard,  a  building  erected  on  the 
servient  tenement  in  the  future  might  interfere  with 
the  dominant  owner's  comfort  which,  if  the  yard  had 
not  been  covered  in,  would  not  have  done  so.  The 
Court  held  that  the  dominant  owner  had  done  an  act 
which  would  have  materially  increased  the  burden  of 
the  old  easement,  and  that,  by  doing  so,  he  had  in  effect 
destroyed  it.  For  it  being  impossible  to  sever  the 
increased  burden  from  the  original  burden,  it  had  also 
become  impossible  for  the  dominant  owner  to  enforce 
his  old  right  at  all. 

I  turn  next  to  the  question  of  abandonment.     Sup-  Abandon- 
posing  the  easement  of  the  right  to  light  to  have  been  ™^^j.  \^ 
acquired  and  enjoyed  by  the  owner  of  the  dominant  ^S^t. 
tenement,  how  can  it  be  abandoned  ?    Abandonment  in 
the  case  of  light,  as  in  the  case  of  other  easements,  is  a 
question  of  intention,  and  that  intention  is  to  be  derived 
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from  the  acts  of  the  parties.  It  is  clear  that  certain 
acts  will  amount  to  abandonment,  i.e.^  will,  per  se, 
amount  to  evidence  of  an  intention  to  abandon  the 
easement.  Thus,  it  was  said  in  3Ioore  v.  Maivson, 
3  B.  &  0.  341,  that  if  a  man  pulls  down  his  house  and 
does  not  use  the  land  for  two  or  three  years,  or  converts 
it  into  tillage,  he  may  be  taken  to  have  abandoned  his 
right  to  light.  According  to  the  judgments  in  that 
case,  however  (which  is  the  leading  one  on  the  subject), 
the  question  seems  to  be  largely  one  of  the  burden  of 
proof.  Thus,  it  was  there  laid  down  by  Bayley,  J., 
that  ceasing  to  enjoy  destroys  the  right,  unless  at  the 
time  when  the  party  discontinues  the  enjoyment  he 
does  some  act  to  show  that  he  means  to  resume  it 
witliin  a  reasonable  time.  And  Abbot,  0.  J.,  states 
that  the  bm-den  of  proving  that  he  showed  an  intention 
to  resume  the  use  of  light  lies  on  the  party  who  has 
discontinued  it.  In  Moore  v.  Haivson,  the  Court  was 
dealing  with  the  case  of  a  man  who  had  pulled  down 
his  house,  and  erected  on  the  site  a  blank  wall  which 
stood  there  for  seventeen  years ;  and  meanwhile  the 
owner  of  the  servient  tenement  had  erected  a  building 
upon  his  own  land.  It  is  important,  therefore,  to 
notice  that  the  owner  of  the  servient  tenement  had 
acted  on  the  intention  of  abandonment  which  he 
believed  the  owner  of  the  dominant  tenement  to  have 
manifested.  In  the  later  case  of  Stokoe  v.  Singers, 
8  E.  &  B.  37,  Lord  Campbell  doubted  whether  the 
communication  to  the  owner  of  the  servient  tenement 
of  an  intention  permanently  to  abandon  the  right, 
would  destroy  the  right  until  the  communication  was 
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acted  upon.  It  is  clear,  in  general,  that  tlie  mere 
pulling  down  of  a  building  does  not  amount  to  aban- 
donment or  destroy  the  right.  {Ecclesiastical  Commis' 
sioners  v.  Kino,  14  Ch.  D.  228.)  As  regards  building 
alterations,  however,  I  should  remind  you  that  (apart 
from  abandonment)  these  may  have  the  effect  of 
destroying  the  right  by  making  it  impossible  for  the 
owner  of  the  easement  to  prove  a  case  of  nuisance. 
(Ankerson  v.  Connelly,  1906,  2  Ch.  544.) 

Supposing  an  ancient  light  to  be  obstructed  and  the  Remedies 
owner  of  the  easement  sues  for  protection,  the  Court  gtruction 
can  give  relief  either  by  way  of  injunction,  or  by  way  to  light: 
of  damages,  or  in  both  forms.     What  relief  shall  be  damages ; 
given  is  a  matter  for  the  discretion  of  the  Court,  and  the  tion?"""°' 
discretion  is  a  judicial  one.     In  explaining  to  you  those 
cases  in  which   an   injunction   may  be   obtained  and 
those  in   which   damages   will  probably  be   given,  I 
cannot  do  better  than  read  to  you  a  passage  from  the 
speech  delivered  by  Lord  Macnaghten  in  Colls  v.  Home 
Stores,  1904,  A.  C.  at  p.  193  :— 

"  In  some  cases,  of  course,  an  injunction  is  necessary 
— if,  for  instance,  the  injury  cannot  fairly  be  com- 
pensated by  money ;  if  the  defendant  has  acted  in  a 
high-handed  manner  ;  if  he  has  endeavoured  to  steal  a 
march  upon  the  plaintiff,  or  to  evade  the  jurisdiction  of 
the  Court.  In  all  these  cases  an  injunction  is  neces- 
sary, in  order  to  do  justice  to  the  plaintiff  and  as  a 
warning  to  others.  But  if  there  is  really  a  question  as 
to  whether  the  obstruction  is  legal  or  not,  and  if  the 
defendant  has  acted  fairly  and  not  in  an  unneighbourly 
spirit,  I  am  disposed  to  think  that  the  Court  ought  to 
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incline  to  damages  rather  than  to  an  injunction.  It  is 
quite  true  that  a  man  ought  not  to  be  compelled  to 
part  with  his  property  against  his  will,  or  to  have  the 
value  of  his  property  diminished,  without  an  Act  of 
Parliament.  On  the  other  hand,  the  Court  ought  to  be 
careful  not  to  allow  an  action  for  the  protection  of 
ancient  lights  to  be  used  as  a  means  of  extorting  money." 

This  suggestion  of  extortion  had  been  dealt  with  in 
a  case  decided  in  1903,  before  Colls  v.  Home  Stores. 
The  case  is  Coivjm-  v.  Laidler,  1903,  2  Ch.  337,  where 
Buckley,  J.,  while  granting  an  injunction  to  restrain 
interference  with  ancient  lights,  dealt  with  the  argu- 
ment that  the  action  was  being  used  as  a  means  of 
extorting  money.  You  will  find  in  his  judgment  a 
statement  of  the  grounds  on  which  he  came  to  the 
conclusion  that  in  that  case  there  was  no  extortion. 

If  the  Court  decides  to  grant  an  injunction,  the 
injunction  will,  according  to  the  present  practice,  be  in 
the  form  suggested  by  Lord  Macnaghten  in  Colls  v. 
Home  Stores,  1904,  A.  C.  194.  It  will  restrain  the 
defendant  from  erecting  any  building  so  as  to  cause  a 
nuisance  or  illegal  obstruction  to  the  plaintiff's  ancient 
windows  as  the  same  existed  previously  to  the  commence- 
ment of  the  defendant's  works.  In  1906,  an  injunction 
to  this  effect  was  granted  by  Swinfen  Eady,  J.,  as  you 
will  find  in  the  note  of  Anderson  v.  Francis,  1906,  W.  N. 
160.  Of  course,  you  will  remember  that,  in  a  proper 
case,  a  mandatory  injunction  may  be  granted,  which,  in 
the  form  now  adopted,  should  in  direct  words  order  the 
building  to  be  pulled  down.  {Jackson  v.  Normanhj  Co., 
1899,  1  Ch.  438.) 
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As  regards  appointing  a  sui'veyor  to  report,  the  Report  by 
powers  of  the  Court  under  the  present  Eules  of  the 
Supreme  Court  are  very  wide.  Under  Ord.  L.  r.  3, 
the  Court  may  order  the  inspection  of  the  property, 
and  may  authorise  any  person  to  enter  upon  any  land 
in  the  occupation  of  any  party  to  the  action,  and  may 
authorise  any  observation  to  be  made  or  experiment 
tried  for  the  purpose  of  evidence.  Under  Ord.  LY. 
r,  19,  the  judge  in  chambers  may  obtain  the  assistance 
of  an  engineer  or  other  scientific  person,  and  may  act 
upon  his  certificate.  In  his  speech  in  Colls  v.  Home 
Stores,  1904,  A.  0.  192,  Lord  Macnaghten  expressed 
his  surprise  that  the  Court  did  not  more  frequently 
avail  itself  of  the  power  of  calling  in  a  competent 
adviser  to  report  to  the  Court ;  and  stated  his  opinion 
that  in  that  case  the  Court  ought  to  have  obtained  such 
a  report  for  its  own  guidance.  I  may  mention  that,  in 
the  recent  case  of  Abbot  v.  Holloicay,  1904,  W.  N.  124 
(in  which  the  plaintiff  claimed  an  injunction  to  restrain 
interference  with  ancient  lights),  Buckley,  J.,  by 
consent  referred  the  action  to  an  independent  surveyor 
to  deal  with  the  whole  question. 
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of  rights 
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mon. 


PRESCRIPTION  IN  RELATION  TO  RIGHTS  OF  COMMON 
AND  PROFITS  A  PRENDRE. 

Our  subject  to-night  is  Prescription  in  relation  to  Rights 
of  Common  and  j^rqfits  a  prendre.  In  the  course  of  my 
First  Lecture  (see  ante,  p.  7),  we  saw  that  the  most 
important  of  the  purely  incorporeal  hereditaments  to 
which  a  title  arises  by  prescription  are  two,  viz. :  first, 
rights  of  common  and  profits  a  prendre ;  and,  secondly, 
easements ;  the  distinction  between  these  two  classes  of 
rights  being  that  the  first  are  rights  to  take  something 
out  of  another's  land;  the  second  are  rights  to  have 
accommodation  in  another's  land.  We  also  saw  that  of 
these  rights,  the  first  can  exist  either  as  rights  annexed 
to  land  or  in  gross ;  whereas  the  second  were  invariably 
annexed  to  land.  With  easements  we  have  already 
dealt  at  some  length.  We  have  discussed  rights  of  way 
and  rights  of  water,  both  of  which  fall  within  sect.  2  of 
the  Prescription  Act,  1832.  We  have  also  discussed 
rights  of  light,  which  fall  within  sect.  3  of  the  same  Act. 
We  now  come  to  deal  with  rights  of  common  and 
profits  a  prendre,  which  fall  within  sect.  1. 

This  section  speaks  of  "  any  right  of  common  or  other 
profit  or  benefit  to  be  taken  and  enjoyed  from  or  upon 
any  land  of  any  person,"     What  do  these  words  mean? 
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Right  of  common  has  heen  often  defined.  "  Common," 
says  Mr.  Serjeant  Stephen,  "  is  a  profit  which  one  man 
has  in  the  land  of  another."  (1  Steph.  Com.  648.) 
"  Common,"  says  Mr.  Elton,  "  is  a  right  of  taking 
some  part  of  any  natural  product  of  the  land  of  an- 
other." (Elton,  Commons,  p.  2.)  The  last  definition 
I  shall  refer  to  is  by  Mr.  Serjeant  Woolrych:  "Com- 
mon may  be  said  to  exist  where  two  or  more  take,  in 
common  with  each  other,  from  the  soil  of  a  third  person 
a  part  of  the  natural  produce."     (Woohych,  Commons, 

p.  1.) 

So  much  for  the  definitions   of  right   of   common.  Meaning 

What  about  "profits  to  be  taken  and  enjoyed  from  or  ^^^rrendre. 
upon  any  land  "  ?  "A  profit  a  prendre^''  says  Lindley, 
L.  J.,  "  is  a  right  to  take  something  off  another  person's 
land.  Such  a  right  does  not  prevent  the  owner  from 
taking  the  same  sort  of  thing  from  off  his  own  land. 
The  first  right  may  lunit,  but  does  not  exclude  the 
second.  An  exclusive  right  to  all  the  profit  of  a  parti- 
cular kind  can,  no  doubt,  be  granted ;  but  such  a  right 
cannot  be  inferred  from  language  which  is  not  clear 
and  explicit."  {Bulie  of  Sutherland  vi  Heathcote,  1892, 
1  Ch.  484.) 

So  far  as  the  definitions  go  accordingly,  the  rights  The  two 
appear  to  be  very  similar.     But  a  closer  consideration  sions 
shows  that  the  words  profit  a  prendre  are  wider  words  <^°™P*^®  • 
than  right  of  common ;  in  other  words,  that  while  every 
right  of  common  is  a  profit  a  prendre^  there  are  some 
profits  a  prendre  which  are  not  rights  of  common.     For 
instance,  a  man  may  prescribe  for  the  taking  of  the  sole 
and  several  herbage  of  land,  or  the  sole  and  several 
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pasture  of  land ;  as  was  established  in  Potter  v.  Northy 
1  Vent.  385,  and  Hoskins  v.  Mobins,  PoUexfen,  13, 
quoted  with  approval  by  Parke,  B.,  in  Welcome  y. 
Upton,  6  M.  &  W.  543.  These  rights  would,  I  appre- 
hend, be  accurately  described  as  prescriptive  rights  to 
incorporeal  hereditaments  in  the  nature  of  2)}'ofits  a 
prendre,  and  would  properly  fall  within  sect.  1  of  the 
Prescription  Act.  (See  Williams  on  Commons,  30.) 
But  they  would  not  be  rights  of  common ;  see  the 
judgment  of  Martin,  B.,  in  Johnson  v.  Barnes,  L.  R. 
8  C.  P.  531,  where  he  draws  a  clear  distinction  between  a 
right  of  common  of  pasture  and  a  sole  and  several  pasture. 
The  term  ^'■profit  a  prendre  "  accordingly  is  the  wider 
term,  which  may  be  used  to  describe  the  right  of  taking 
part  of  the  substance  or  produce  of  the  land  of  another, 
not  only  in  the  case  where  the  right  is  owned  and 
exercised  by  one  person  under  one  title,  but  also  in  the 
case  where  it  is  owned  and  exercised  simultaneously  by 
several  persons  under  different  titles.  The  term  "right 
of  common,"  on  the  other  hand,  is  the  narrower  term 
usually  employed  in  the  latter  case  alone.  In  this 
Lecture  the  two  terms  will  be  used  to  a  large  extent 
interchangeably.  But  where,  technically,  the  term 
"right  of  common"  will  not  be  applicable,  the  term 
profit  a  prendre  will  be  used. 

I  may  mention  here  that,  being  rights  of  taking 
produce,  profits  d  prendre  were  so  called  as  contrasted 
with  other  forms  of  profit  from  another's  land,  such  as 
quit  rents,  which  were  said  to  lie  in  render.  In  other 
words,  the  distinction  was  between  profits  d  prendre 
and  profits  d  rendre. 
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I  proceed  now  to  consider  the  various  kinds  of  riorhts  Different 

..  .      -,  1  r^.        .  kinds  of 

of  common  recognised  by  our  Courts.  rights  of 

"  The  rights  of  common  now  usually  met  with,"  says  *^''°^ 
Mr.  Joshua  Williams,  Real  Property,  15th  ed.,  p.  376, 
**  are  of  two  kinds  "  : — 

Fii'st. — "  Where  the  several  owners  of  strips  of  land 
composing  together  a  common  field  have  at  certain 
seasons  a  right  to  put  in  cattle  to  range  over  the 
whole." 

Secondly. — "  Where  the  tenants  of  a  manor  possess 
rights  of  common  over  the  waste  of  the  manor,  wliich 
"belongs  to  the  lord  subject  to  such  rights." 

The  latter  rights,  that  is,  the  rights  possessed  by  the 
tenants  of  a  manor,  are  the  rights  more  usually  met 
with,  and  of  these  Lord  Coke  mentions  five  : — Common 
of  pasture,  common  of  estovers,  common  of  turbary, 
common  of  piscary,  and  the  right  of  digging  for 
minerals.  These  rights  I  propose  to  explain  shortly  in 
order. 

(1.)  Common  of  pasture  is  where  one  person  has,  in  Common 
common  with  others,  the  right  of  taking,  by  the  mouths 
of  his  cattle,  the  herbage  on  the  land  of  another.     I  put  appen- 
aside  (as  not  falling  within  the  subject  of  prescription)    ^^  ' 
common   of  pasture   appendant,  which   you  will   find 
discussed  at  length  in  the  judgment  of  Parke,  B.,  in 
Dunraven  v.  LleiveUyn,    15   Q.   B.  810.      This  is  the 
right  of  freeholders  entitled  to  arable  land,  parcel  of  a 
manor,  by  virtue  of  a  grant  made  before  the  statute  of 
Quia  Emptores.     It  is  the  right  to  pasture  upon  the 
waste    such    cattle    as    are   kept   for    ploughing   and 
manuring  the  arable  land.     The  right  was  annexed  by 
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the  common  law  and  independent  of  any  prescription  to 
appur-  such  a  grant  as  I  have  mentioned.  Common  of  pasture 
^^^^  '  based  on  prescription  is  usually  claimed  as  appurtenant 
to  the  land  of  the  claimant.  The  right  must  be 
limited  (Elton,  Commons,  67),  and  the  limit  may  arise 
either  by  the  number  of  cattle  being  fixed  or  by  what  is 
called  "  levancy  and  couchancy,"  that  is,  the  number  of 
cattle  which  the  produce  of  the  commoners'  land  can 
keep  in  winter.     {Ibid.) 

When  claimed  as  appurtenant  to  land,  there  must  be 
some  connection  between  the  right  claimed  and  the 
land  in  respect  of  which  it  is  claimed.  It  has  been 
held  claimable  for  horses,  sheep,  goats  and  swine,  and 
possibly  for  the  fractional  part  of  a  cow.  {Nichols  v. 
Chapman,  5  H.  &  N.  643.)  But  in  one  case  it  was 
solemnly  decided  that  it  could  not  be  claimed  for  geese, 
as  having  (at  least  in  that  case)  no  connection  with  the 
land  of  the  claimant.  {Morleij  v.  Clifford,  20  Ch.  D. 
756.)  You  must  remember,  however  (as  will  hereafter 
appear),  that  a  right  of  common  of  pasture  may  exist 
in  gross  {i.e.,  independently  of  the  ownership  of  land), 
in  which  case,  of  course,  this  rule  would  not  apply. 
Common  (2.)  Common  of  estovers  is  the  right  to  take  from 
'  another's  land  wood  for  fuel  and  repairs.  It  must  be 
limited,  and  there  must  be  some  connection  shown 
between  the  right  claimed  and  the  house,  or  the  agri- 
cultural implements,  or  the  fences  of  the  claimant.  A 
right  of  this  kind  was  established  by  the  freehold 
tenants  of  the  manor  of  Plumstead,  as  you  will  find  in 
Warwick  v.  Queen'' s  College,  Oxford,  6  Ch.  716. 
Common         (3.)  Common  of  turbary  is  the  right  to  take  turf  from 

of  turbary. 
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another's  land.  This  right,  when  claimed  as  ancient, 
can  only  exist  as  being  a  right  in  respect  of  an  ancient 
dwelling-house,  or  the  house  which  supplies  its  place. 
( Wam-ick  v.  Queen's  College,  Oxford,  6  Ch.  730.)  It 
must  be  limited  :  see  Wilson  v,  Willes,  7  East,  121. 

(4.)  Common  of  piscary  is  the  right  of   fishing  in  Common 
common  with  other  persons  in  a  stream  the  soil  whereof 
belongs  to  a  third  person,  an  instance  of  which  you  will 
find  in  the  case  of  Tilbury  v.  Silva,  45  Ch.  D.  115. 

(5.)  The  last  of  the  rights  mentioned  by  Lord  Coke  Liberty  of 

is  the  right  of  taking  minerals,  such  as  sand,  gravel  and  mineral 

stone  in  another's  land.     Instances  of  this  right  will  be  1^^^  ^^^^^ 

found  in  Portland  v.  Hill,  1  Eq.  761,  where  the  tenants  another's 

land, 
of  a  manor  were  entitled  to  take  coal  under  the  waste ; 

and  in  Robertson  v.  Hartopp,  43  Ch.  D.  514,  where  the 
tenants  were  entitled  to  dig  loam  necessary  for  repairing 
their  ancient  tenements  ;  and  in  Heath  v.  Deane,  1905, 
2  Ch.  86,  where  a  right  to  take  stone  from  the  waste 
was  established  in  the  freehold  and  copyhold  tenants  of 
a  manor. 

"  The  nature  of  these  rights,"  said  Lord  Denman,  in 
Clayton  v.  Corby,  5  Q,.  B.  420,  "  is  acciirately  given  in 
the  second  volume  of  Blackstone's  Commentaries,  at 
p.  35,  as  follows  : — '  These  several  species  of  commons 
do  all  originally  result  from  the  same  necessity  as 
common  of  pasture ;  viz.,  for  the  maintenance  and 
carrying  on  of  husbandry ;  common  of  piscary  being 
given  for  the  sustenance  of  the  tenant's  family  ;  com- 
mon of  turbary  and  fire  bote  for  his  fuel ;  and  house 
bote,  plough  bote,  cart  bote,  and  hedge  bote,  for  repair- 
ing his  house,   his   instruments    of    tillage,   and  the 
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necessary  fences  of  his  grounds.'  "  The  taking  of 
sand,  gravel  and  stone  from  the  waste  can  be  referred 
to  a  similar  origin. 

The  above  are  the  rights  of  common  enumerated  by 
Lord  Coke,  but  there  are  other  rights  of  common  some- 
what similar  in  character,  which  you  will  find  have 
been  litigated  in  recent  times.  Thus,  for  instance,  there 
is  a  right  of  common  of  pannage ;  in  other  words,  the 
right  of  an  owner  of  land  who  keeps  pigs  to  take  his 
pigs  into  the  wood  of  another,  and  allow  them  to  eat 
the  acorns  which  have  fallen  to  the  ground.  This  you 
will  find  discussed  in  Chilton  v.  Corporation  of  London^ 
7  (Jh.  D.  562.  So  the  right  of  cutting  in  a  forest  litter 
for  the  use  of  a  copyhold  tenement  in  an  adjoining 
manor  claimed  by  the  owner  of  that  tenement  as  being 
exercisable  by  him  in  common  with  others ;  a  right  you 
will  find  discussed  in  Be  la  Warr  v.  3Iiles,  17  Ch.  D. 
535. 

Then  there  are  cases  of  profits  d  pf^'^ndre,  which  are 
not,  strictly  speaking,  rights  of  common.  Thus  I  may 
refer  to  a  right  which  was  established  in  the  owner  of 
a  house  to  take  all  thorns  growing  upon  another  man's 
land  which  were  to  be  used  in  the  house.  {Doicglass  v. 
Kendal,  Cro.  Jac.  256.)  But  such  a  right,  if  claimed 
as  appurtenant  to  land,  must  have  some  connection 
with  the  enjoyment  of  the  land  in  respect  of  which  it 
is  claimed.  Where  a  similar  right  was  claimed  as 
appurtenant  to  land,  but  which  was  wholly  unconnected 
with  that  land,  as,  for  instance,  a  right  to  cut  wood  and 
dispose  of  it  as  the  claimant  pleased,  the  claim  was  held 
bad.     {Bailey  v.  Stevens,  12  0.  B.  N.  S.  91  ;  31  L.  J. 
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C.  p.  226 ;  see  Shuttk worth  v.  Le  Fleming,  19  C.  B. 
N.  S.  687;  34  L.  J.  C.  P.  311.)  As  to  all  rights  of 
this  nature,  it  seems  that  to  be  valid  they  must  be 
claimed  with  some  limitation  or  restriction.  {Clapton 
V.  Corb7j,  5  Q.  B.  415.) 

As  other  instances  of  2JroJits  a  prendre,  which  would 
not  be  rights  of  common,  I  may  mention  that  an  owner 
of  land  can  establish  a  claim  to  a  several  fishery  in 
non-tidal  waters.  (Co.  Litt.  122  a;  see  Goodman  v. 
Saltash,  7  A.  0.  654;  Fitzgerald  v.  Firbank,  1897, 
2  Ch.  96  ;  and  a  claim  to  the  right  of  hawking  and 
fowling.     {Wickham  v.  Hawker,  7  M.  &  W.  78.) 

All  the  above  rights  (whether  strictly  speaking  rights  Profits  » 
of  common  or  projifs  a  prendre)  can  exist  as  appurtenant  gross, 
to  land.  The.  question  whether  they  can  exist  in  gross, 
that  is  as  perpetual  rights  to  be  held  and  enjoyed  apart 
from  the  ownership  of  land,  demands  a  little  more 
consideration.  In  the  first  place,  it  is  clear  that  an 
express  grant  by  deed  to  a  man,  his  heirs  and  assigns, 
of  a  perpetual  right  to  a  profit  a  prendre  is  a  valid  grant ; 
see  the  judgment  of  Parke,  B.,  in  Whicker  v.  Hawker. 
7  M.  &  W.  79,  where,  quoting  from  the  year  book?, 
he  says  :  "If  one  license  me  and  my  heirs  to  come  and 
hunt  in  his  park,  I  must  have  a  writing  that  is  a  deed 
of  that  license,  for  a  thing  passes  by  the  license  which 
endures  in  perpetuity."  lieferring  to  this  case.  Lord 
Blackburn,  in  addressing  the  House  of  Lords  in 
Goodman  v.  Saltash,  7  A.  C.  658,  says  that  as  such 
an  interest  can  be  created  now  by  express  grant,  it  is 
clear  it  might  be  prescribed  for.  Accordingly  you 
will  find  that  in  Welcome  v.  Upton,  6  M.  &  W.  536, 
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the  Court  of  Exchequer  held  that  a  right  in  gross  to  a 
several  pasturage  in  a  particular  close  could  be  acquired 
bj  prescription  at  common  law.  Similarly  in  Johnson 
V.  Barnes,  7  C.  P.  592  ;  8  C.  P.  527,  the  Corporation 
of  Colchester  established  by  prescription  at  common 
law  a  claim  to  an  exclusive  right  of  pasturage  in  gross. 
So  it  was  said  by  the  Court  of  Common  Pleas  in 
SJmttletcorth  v.  Le  Fleming,  34  L.  J.  C.  P.  311  ;  19  C.  B. 
N.  S.  687,  that  the  following  rights  may  lawfully  exist  as 
profits  a  prendre  in  gross,  viz.,  the  right  to  take  all  the 
wood  in  a  certain  close,  the  right  to  take  minerals,  and 
the  right  to  a  several  fishery.  I  should  add  here  that 
in  Neal  v.  Duke  of  Devonshire,  8  A.  C.  153,  Lord 
Selborne  laid  down  that,  where  a  several  fishery  had 
come  into  existence  as  appurtenant  to  a  manor,  and  the 
manor  was  subsequently  destroyed  by  reason  of  all  the 
lands  belonging  to  it  being  conveyed  aAvay,  the  several 
fishery  would  continue  to  exist  as  a  fishery  in  gross. 
We  conclude  accordingly  that  rights  to  profits  a  prendre 
can  exist  in  gross. 
Prescnp-        g    jj^^gjj  fQp  \)^q  nature  of  the  rights  of  common  and 

tive  acqui-  o 

«ition  of    profits  a  prendre  which  have  been  discussed  in  the  books. 

profits  a  ...  .1  .      . 

prendre.  Our  next  inquiry  will  be  in  what  prescriptive  manner 
these  rights  can  be  acquired.  You  will  remember,  of 
course,  that  in  this  Lecture,  as  in  my  previous  Lectures, 
I  do  not  consider  the  effect  of  any  express  grant  of 
these  rights. 

As  to  the  mode  of  acquisition,  then,  where  the  question 
arises  in  relation  to  the  rights  of  common  claimed  in 
respect  of  lands  within  a  manor,  it  is  settled  that  such 
rights  may  be  claimed  in  the  case  of  the  freehold  tenants 
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of  the  manor  by  prescription  and  in  the  case  of  the 
copyhold    tenants    by   custom.     {Warwick  v.    Queen^s 
College,   Oxford,   6  Ch.   724.)     The  case,  however,  of 
copyholders   claiming    by   custom    is    a    special    one, 
depending  upon  special  grounds,  and  is  an  exception 
to  the  general  rule,  as  I  shall  mention  later.     Apart 
from  claims  by  copyholders  to  rights  of  common  within 
the  manor,  the  general  rule  is  that  profits  a  prendre  Profits  a 
(whether  strictly  speaking  rights  of  common  or  not,  purtenant. 
and  whether  within  or  without  a  manor)  can  be  acquii'ed 
as  appurtenant  to  land,  either  by  prescription  at  common 
law  or  by  lost  grant  {Cow/am  v.  Slack,  15  East,  108; 
Baring  v.  Abingdon,  1^92,  2  Ch.  379),  or  by  prescription 
under  the  statute.     (See  sect.  1,  in  the  Appendix,  j!?os^, 
p.  133.)     As  existing  apart  from  the  ownership  of  land 
(i.e.,  in  gross),  they  can  be  established  either  by  prescrip-  Profiis  d 
tion  at  common  law  or  by  lost  grant  (see  the  method  of  gross, 
proof  adopted  in  Johnson  v.  Barnes,  L.  R.  8  C.  P.  527) ; 
but  as  the  law  at  present  stands,  they  cannot  be  acquired 
under  the  statute.     This  question  as  to  the  statute  was 
argued  at  length  before  the  Court  of  Common  Pleas  in 
Shuttletvorth  v.  Le  Fleming,  19  C.  B.  N.  S.  687 ;  34  L.  J. 
C.  P.  309 ;   and  in  a  reserved  judgment  that  Court 
held  that,  reading  the  Act  as  a  whole,  its  provisions  did 
not  apply  to  rights  in  gross.     A  different  view  of  the 
statute  was  raised  in  argument  before  the  Court   of 
Appeal  in  the  Walmer  fishermen's  case,  but  the  Court 
expressed  no  opinion  on  the  point.     {Mercer  v.  Denne, 
1905,  2  Ch.  574,  586.) 

Where  a  claim  to  a  right  of  this  kind  is  made  in  any 
prescriptive  method,  you  will  bear  in  mind  the  remarks 
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I  made  in  my  first  Lecture  as  to  the  nature  and  charac- 
teristics of  the  user  on  which  the  prescriptive  claims 
must  be  based.  I  may  remind  you  here,  in  particular, 
that  it  has  been  decided  that  in  the  case  of  a  claim  by 
prescription  to  a  profit  a  'prendre  as  appurtenant  to  the 
land,  the  user  upon  which  the  claim  is  based  must  be  a 
user  as  of  right  {Be  la  Warr  v.  Miles,  17  Ch.  D.  591); 
and  also  that  a  claim  based  on  thirty  years'  enjoyment 
cannot  be  established  where  an  express  grant  of  the 
right  would  have  been  void  by  statute.  {Mill  v.  New 
Forest  Cotnmissioners,  18  C.  B.  60.) 
Period  As  regards  the  period  during  which  evidence  must  be 

which  evi-  given  of  the  user  or  enjoyment  of  a  profit  a  prendre, 
aencemust  ^tigj-g  ^re  One  Or  two  points  which  I  must  mention. 

be  given  ^ 

of  enjoy-    You  will  recollect  that  in  dealing  with  this  subject  in 
ment.  .  . 

an  earlier  Lecture,  we  have  abeady  discussed  the  several 

stages  through  which  the  Courts  developed  the  doctrine 

of  claiming  by  prescription.     We  saw  that  in  one  stage 

the  Courts  treated  evidence  of  a  twenty  years'  user  as 

a  sufficient   ground   for  presuming   a  grant,  executed 

before  1189;  this  being  in  effect  the  existing  form  of 

prescription  at  common  law.     We  saw  that  in  a  further 

stage  of  the  development  of  the  doctrine  the  Courts 

treated   evidence   of  twenty   years'   user   as   sufficient 

ground  for  presuming  a  lost  grant,  executed  since  1189; 

this  being  in  effect  the  existing  form  of  prescription  by 

a  lost  grant.     These  rules  appear  to  have  applied  to 

prescriptive  claims  to  profits  a  ])rendre  as  well  as  to 

claims  to  easements.     For  before  the  Prescription  Act 

no   distinction   in   the  length  of   the  period  requii'ed 

appears  to  have  been  made  between  these  two  classes  of 
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rights.  But  the  Act  made  a  change.  In  the  case  of 
easements,  the  period  of  twenty  years  was  also  the 
period  fixed  by  sect.  2  of  the  Prescription  Act,  1832, 
for  showing  a  j)rimd  facie  title  to  an  easement.  In  the 
case  oi  profits  a  prendre,  however,  sect.  1  fixed  the  period 
for  showing  a  primd  facie  title  at  thirty  years.  And 
sect.  6  provides  that  no  presumption  is  to  be  made  in 
favour  of  any  claim  upon  proof  of  the  exercise  of  the 
right  claimed  for  a  less  period  than  for  the  statutory 
period  applicable  to  the  case.  The  result  seems  to  be 
that  in  claiming  a  proft  a  prendre,  the  minimum  period 
for  which  evidence  of  user  should  be  given  must  in  all 
cases  (whether  the  claim  be  at  common  law  or  by  lost 
grant  or  under  the  statute)  be  thirty  years. 

I  have  gone  through  the  various  prescriptive  methods  Rule  as  to 
in  which  jjroffs  d  prendre  can  be  claimed  by  defined  prq/its  a 
persons.     Claims  to  similar  rights  have  frequently  been  ^^"^^Ji^ 
made  by  or  on  behalf  of  undefined  persons  or  of  a  flue-  soil, 
tuating  class,  the  claim  being  described  in  law  as  a  claim  caimot  in 
by  custom.     But  claims  made  in  that  form  have  always  general  be 

•^  •'     claimed  on 

failed.     They  failed  when  made  on  behalf  of  the  inhabi-  behalf  of 

fluctuat- 

tants  of  a  parish  {Chilton  v.   Corporation  of  London,  Tingclasa. 
Ch.  D.  735)  ;  they  failed  when  made  on  behalf  of  the 
owners  and  occupiers  of  ancient  tenements  in  a  manor. 
{Tilbury  v.  Silva,  45  Ch.  D.  98.)     Various  reasons  have  Reasons 
been  given  for  the  conclusion  at  which  the  Courts  have  ^^^  ^ 
arrived  on  this  point.     Thus,  in  Race  v.  Ward,  4  E.  & 
B.   702  ;    24    L.    J.    Q.    B.    153,    it    was    said    by 
Lord  Campbell  that  the  reason  why  a  profit  d  prendre 
cannot  be  supported  in  an  indefinite  number  of  people 
is,  that  the  subject  of  ^q  profit  a  prendre  would  in  that 
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case  be  liable  to  be  entirely  destroyed.     Again,  it  was 
pointed  out  in  Tilhury  v.  Silva,  45  Ch.  D.  98,  that  a 
number  of    successive    grants    to   undefined   grantees 
could    not  be    presumed.      Lastly,   it    was    said    by 
Lord  Blackburn,  while  addressing  the  House  of  Lords 
in  Goodman  v.  Saltash,  7  App.  Cas.  655,  that  it  was 
repugnant  to  the  nature  of  an  inheritance  in  a  profit  d 
prendre  in  real  property  that  it  should  be  vested  in  a 
body  not  capable  of  releasing  or  dealing  with  it. 
Goodman         In  referring  to  Goodman  v.  Salfash,  I  should  mention 
the  discussion  to  which  that  case  has  given  rise.     It 
was   a   claim  by  the   inhabitants  of  a  borough  to  a 
several  fishery.     The  House  of  Lords  decided  in  favour 
of  the  claim  on  the  ground  that  the  Court  might,  and 
ought,  to  presume  a  grant  of  the  right  to  the  corpora- 
tion of  the  borough,  subject  to  a  trust  in  the  nature  of 
a  charitable  trust  in  favour  of  the  inhabitants.     The 
decision  seems  at  first  sight  to  be  an  exception  to  the 
rule   I   have   mentioned,   that   a   projit   d  prendre  in 
another's  soil  cannot  be  claimed  by  an  undefined  class. 
If,    however,    you    read    carefully    the    speeches    of 
Lord  Selborne  and  Lord  Cairns  (7  App.  Cas.  646,  648), 
you  will  see  that  they  did  not  treat  the  case  as  one  of  a 
claim  to  a  projit  a  prendre  in  the  soil  of  another.     It 
was  necessary  to  explain  an  ancient  user,  in  which  the 
House  of  Lords  found  independent  and  separate  titles : 
the  claim,  namely,  of  the  corporation,  on  the  one  hand, 
and  the  claim  of  the  inhabitants  on  the  other.     These 
opposing  claims  the  House  reconciled  by  presuming 
that  the  fishery  in   that    case    had    been    originally 
granted  to  the  corporation  subject  to  a  trust  or  con- 
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dition  in  favour  of  the  inhabitants,  so  that  the  two 
independent  and  separate  rights  had  their  origin  in  the 
same  grant. 

The  general  rule,  then,  is  that  a  profit  a  ^prendre  in  Exception 
another  man's  soil  cannot  be  claimed  on  the  ground  of 
custom.  To  this  rule  there  is  one  well-known  excep- 
tion, which  occurs  in  the  case  of  the  copyhold  tenants 
of  a  manor,  who  are  allowed  to  claim,  on  the  ground  of 
custom,  rights  of  common  in  the  waste.  These  copy- 
holders, as  you  may  remember,  were  treated  in  old  days 
as  tenants  at  will  of  the  lord  of  the  manor ;  and  it  was 
from  this  peculiarity  of  their  tenure  that  the  anomaly 
arose.  They  could  not  prescribe  for  rights  of  common  in 
their  own  name  by  reason  of  the  want  of  permanence. 
Nor  could  they  prescribe  iu  the  name  of  the  lord,  for 
he  could  not  claim  common  in  his  own  land.  The 
copyholders  were  therefore  allowed  to  claim  rights  of 
common  by  custom. 

Some  further  exceptions  to  the  general  rule  that  a 
profit  a  prendre  in  another  man's  soil  cannot  be  claimed 
on  the  ground  of  custom  arise  iu  the  case  of  certain 
local  mining  customs.  In  Rogers  v.  Brcnton,  10  Q,.  B. 
26,  the  question  turned  on  the  validity  of  a  custom 
alleged  to  exist  in  Cornwall  for  a  person  to  enter  on  the 
waste  land  of  another  and  conduct  thereon  tin  mining 
operations.  The  Court  stated  and  discussed  the  custom, 
and  pointed  out  that,  to  be  good  in  law,  it  must  be 
qualified  by  the  condition  of  bond  fide  working.  Further, 
assuming  that  a  custom  so  qualified  could  be  proved, 
the  Court  proceeded  to  inquire  whether  sach  a  custom 
would  be  rendered  invalid  by  the  general  rule  men- 
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tioned  above ;  and  it  came  to  the  conclusion  that,  in 
that  case,  as  in  the  case  of  copyholders  claiming  rights 
of  common,  an  exception  to  the  rule  must  be  allowed. 
To  explain  the  grounds  upon  which  the  Court  pro- 
ceeded, I  cannot  do  better  than  read  you  a  passage 
from  Lord  Denman's  judgment,  which  you  will  find  at 
10  Q.  B.  60  :— 

"Thus  far  we  have  assumed  that  the  custom,  qualified 
by  the  condition  of  bond  fide  working,  is  good  in  law. 
But  it  was  strongly  argued  that,  tried  by  one  well- 
established  rule,  it  could  not  be  sustained.  It  was  said, 
and  truly,  that  the  bounder  takes  a  profit  in  the  soil  of 
another,  and  that  a  right  to  do  so  cannot  by  law  rest 
on  custom.  This  doctrine  was  afiirmed  in  Blewett  v. 
Tregonning,  3  Ad.  &  Ell.  534,  in  which  the  eai'lier 
cases,  from  Gateicard\  Case  downwards,  will  be  found 
collected.  The  plea  in  that  case,  on  which  the  question 
arose,  was  framed  evidently  with  a  view  to  escape  from 
the  resolution  in  Gatewardh  Case;  but  the  Court  would 
not  admit  the  distinction  in  fact,  and  held  the  plea  bad 
after  verdict.  But  it  is  a  misapplication  of  the  doctrine 
to  apply  it  to  the  case  now  before  us :  that  doctrine 
stands  on  just,  though  strictly  technical,  reasoning, 
which  may  be  well  collected  from  the  judgment  in 
Day  V.  Saradge,  Hob.  85,  that  that  which  is  matter  of 
interest,  as  the  taking  a  profit  from  the  soil,  must  for 
its  existence  have  some  person  in  whom  it  is ;  and  a 
flux  body  which  has  no  entirety  or  permanence  cannot 
take  that  interest  which  by  the  supposition  is  imme- 
morial and  permanent,  because,  from  its  nature,  it 
cannot   prescribe   for   anything.     Necessity,   however, 
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will  control  this :  the  case  of  common  of  pasture 
exemplifies  both  the  rule  and  the  exception  ;  in  itself  it 
is  an  interest ;  it  is  the  taking  a  profit  from  the  soil ;  it 
is  properly  matter  of  prescription  ;  if  the  copyholders  of 
one  manor  will  claim  it  in  the  wastes  of  another,  they 
must,  because  they  can,  do  so  by  prescribing  in  the 
name  of  their  lord,  who,  in  the  eye  of  the  law,  by 
reason  of  his  estate,  has  such  a  permanence  as  enables 
him  to  prescribe ;  but,  if  they  claim  it  in  his  wastes, 
they  cannot  prescribe  in  their  own  names  and  rights  by 
reason  of  the  want  of  permanence ;  nor  can  they  in  their 
lord's  name,  for  he  cannot  claim  common  in  his  own 
land ;  they  are  therefore  from  necessity  allowed  to 
claim  it  by  custom.  But  what  is  the  necessity  ?  That 
growing  out  of  the  original  compact,  when  they  received 
permission  to  cultivate,  for  their  own  benefit  and  on 
condition  of  certain  services,  certain  portions  of  the 
lord's  land.  That  compact  included  the  right  of 
common  on  the  lord's  waste,  and  the  law  will  not 
suffer  that  right  to  want  a  legal  character,  and  so  be 
without  the  means  of  its  legal  enforcement,  though  at 
the  expense  of  strict  legal  reasoning.  In  the  same 
way,  the  right  now  in  question  must  have  originated  in 
each  instance  in  a  virtual  contract ;  the  owner  has  per- 
mitted the  tinner  to  enter  and  work,  when  he  will  not 
work  himself  or  devote  his  waste  exclusively  to  other 
purposes  by  inclosure,  on  the  condition  that  the  tinner 
shall  render  to  him  a  certain  portion,  fixed  by  custom, 
of  the  produce  of  the  mine.  Here,  as  in  the  instance 
of  a  common,  the  thing  is  in  its  nature  to  be  claimed 
by  prescription  only  ;  but  they  who  have  it,  and  ought 
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to  have  it  in  justice,  cannot  prescribe  for  it  from 
necessity ;  therefore,  that  the  undoubted  right  may  not  be 
defeated,  they  shall  be  allowed  to  claim  it  by  custom." 

To  refer  to  mining  customs  in  another  locality,  I  may 

mention  the  case  of   Wake  v.  Hall,  8  App.  Cas.  195, 

■where  you  will  find  a  statement  of  some  mining  customs 

in   the   High   Peak   district   of    Derbyshire    entitling 

persons  to  enter  on  lands  in  certain  districts  and  conduct 

lead-mining  operations  there.     Before  1851  these  rights 

existed  as  ancient  mining  customs.     But  by  virtue  of  a 

local  Act,  passed  in  1851  (14  &  15  Vict.  c.  xciv,),  these 

rights  have  now  the  force  of  statute  law,  whether  before 

the  Act  they  would  have  been  held  reasonable  customs 

or  not.     (8  App.  Cas.  198.) 

Extin-  I  pass  to  consider  the  extinguishment  of  rights  of 

of^ightsof  common.      That   is   to   say,   assume   that   a   right   of 

common:    gommon  has  been  created  and  has  been  enjoyed,  under 

byptatute;  what  circumstances  does  it  cease  to  exist?     In  the  first 

place,  it  may  be  extinguished  by  statute.     A  common 

instance  of   this  is  where  the  wastes  of  a  manor  are 

inclosed   under   the    Inclosure   Acts ;   in   which    case, 

according  to  the  usual  course,  rights  of  common  are 

extinguished  and  portions  of  the  waste  are  allotted  to 

the  commoners  in  satisfaction  of  their  rights. 

by  unity         (2.)  Eights   of    common   may   be   extinguished    by 

ahip;         unity    of    ownership.      Thus    it    was    laid    down   in 

Tyrnnghame's    Case    (in   the   fourth  volume   of    Lord 

Coke's  Reports ;  Tudor's  L.  C.  Conv.  705)  that  when  a 

man  has  as  high  and  durable  estate  as  well  in  the  land 

as  in  the  common  and  other  profit  issuing  out  of  the 

same  land,  there  the  common  and  profit  is  extinct. 
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And  this  doctrine  is  applied  both  where  the  owner  of 
the  land  over  which  the  right  of  common  is  exercisable 
acquires  the  land  to  which  the  right  is  appurtenant 
(Brads/iaw  v.  £!i/re,  Cro.  Eliz.  570),  and  also  where  the 
owner  of  the  land  to  which  the  right  is  appurtenant 
acquires  the  land  over  which  the  right  is  exercisable. 
(Co.  Litt.  122  a.) 

(3.)  The  right  of  common  may  be  extinguished  by  a  by  release; 
release.  As  to  this,  I  may  refer  you  to  the  judgment 
of  Baron  Martin  in  Johnson  v.  Barnes,  L.  E..  8  C.  P. 
at  p.  531,  where  he  says  that  according  to  the  old  rule, 
which  was  the  law  as  early  as  the  time  of  Littleton,  the 
release  of  a  part  of  the  land  over  which  a  right  of 
common  is  exercisable  will  extinguish  the  right. 

(4.)  Eights  of  common  may  be  extinguished  by  an  by  altera- 
alteration  of  the  tenement  to  which  the  right  is  appur-  tenement 
tenant.     Thus,  in  Moore  v.  Raicson,  3  B.  &  C.  at  p.  338,  *?  if^^ 

'  '  r  J  right  18 

it  was  said  by  Mr.  Justice  Holroyd  :  "  If  a  man  has  a  annexed ; 
right  of  common  attached  to  his  mill,  or  a  right  of 
turbary  attached  to  his  house,  if  he  pulls  down  the 
mill  or  the  house  the  right  of  common  or  of  turbary 
vnH  prima  facie  cease.  If  he  show  an  intention  to  build 
another  mill  or  another  house  his  right  continues.  But 
if  he  pulls  down  the  house  or  the  niill  without  showing 
any  intention  to  make  a  similar  use  of  the  land,  and 
after  a  long  period  of  time  has  elapsed  builds  a  house 
or  mill  corresponding  to  that  which  he  pulls  down, 
that  is  not  the  renovation  of  the  old  house  or  mill  but 
the  creation  of  a  new  thing,  and  the  rights  which  he 
had  in  respect  of  the  old  house  or  mill  do  not  attach  to 
the  new  one." 


108  PRESCRIPTION.  [v. 

You  will  see  from  the  words  I  have  quoted  that  the 
Courts  treat  the  extinction  of  rights  of  common  by  au 
alteration  of  the  tenement  as  a  question  to  be  decided 
on  the  intention  of  the  parties  as  ascertained  from  their 
conduct.  And  so  where  a  right  of  common  of  pasture 
was  appurtenant  to  a  tenement  which  was  formerly  in 
a  condition  to  support  cattle,  and  such  tenement  had 
for  more  than  thirty  years  been  turned  to  different 
purposes,  but  it  still  remained  in  such  a  state  that  it 
might  easily  again  be  used  for  cattle,  the  Court  held 
that  the  right  of  common  was  not  extinguished.  {Carr 
V.  Lambert,  L.  R.  1  Ex.  168.) 

All  the  above  modes  of  extinguishment  apply  to 
rights  of  common  claimed  in  respect  of  land,  whether 
by  enfran-  such  land  be  of  copyhold  tenure  or  not.     In  the  par- 
of  copy-     ticular  ease  ot  rights  or  common  possessed  by  copy- 
tenement,  holders  there  is  a  fifth  mode  of  extinguishment,  viz., 
extinguishment  by  enfranchisement. 

Thus,  in  JBaring  v.  Abingdon,  1892,  2  Ch.  383, 
you  will  find  Mr.  Justice  Stirling  lays  down  that 
"  with  respect  to  copyholds  the  law  is  established  that 
by  enfranchisement  any  rights  of  common  previously 
existing  are  extinguished."  You  should  remember, 
however,  that  this  means  enfranchisement  by  act  of 
party,  where  the  lord  grants  to  a  copyholder  the 
freehold  of  the  copyhold  tenement.  For  where 
enfranchisement  takes  place  under  the  Copyhold  Acts, 
those  Acts  provide  that  copyholders'  commonable  rights 
are  not  extinguished.  (Copyhold  Act,  1894,  s.  22.)  As 
regards  enfranchisement  by  act  of  party,  I  should  add 
that  where  the  waste  over  which  the  right  of  common 
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annexed  to  a  copyhold  tenement  exists  is  situate  not  in 
the  manor  of  which  the  copyhold  tenement  is  parcel 
but  in  another  manor,  there  the  right  of  common  will 
not  he  extinguished  by  the  lord's  conveyance  of  the 
freehold  to  the  copyholder,  for  the  right  of  common  is 
annexed  not  to  the  copyholder's  customary  estate,  but 
to  the  land  itself.  All  of  which  you  will  find  laid 
down  in  Barwick  v.  Mattheios,  5  Taunt.  366. 
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In  our  Lecture  to-niglit  we  consider  the  doctrine  of 
Custom.  And  at  the  commencement  of  the  Lecture  I 
wish  to  point  out  some  different  senses  in  which  that 
word  has  been  used  in  our  Courts.  In  the  first  place 
the  word  has  been  sometimes  used  in  referring  to  those 
usages  which  are  imported  into  commercial  contracts, 
or  into  contracts  between  landlord  and  tenant.  These 
usages  need  not  be  immemorial,  and  for  clearness'  sake 
they  should  be  distinguished  from  customs.  (See  the 
judgment  of  Kay,  L.  J.,  in  Dashwood  v.  Magniac^  1891, 
3  Ch.  370.)  They  are  fully  dealt  with  in  the  note  to 
Wigglesicorth  v.  DalUsofi,  1  Smith's  L.  C,  and  I  do  not 
further  consider  them. 

Then  there  is  a  wide  sense  of  the  word  Custom  as 
"  usage  which  obtains  the  force  of  law,  and  is  in  truth 
the  binding  law,  within  a  particular  district  or  at  a 
particular  place,  of  the  persons  or  things  which  it 
concerns."  (Per  Tindal,  C.  J.,  Tyson  v.  Smith,  9  Ad. 
&  Ell.  421.)  Under  this  wide  sense  of  the  word 
Custom,  a  great  number  of  subjects  have  been  dealt 
with  by  the  Courts.  Thus  they  have  dealt  with  cus- 
toms connected  with  the  tenure  of  land.  The  most 
familiar  instance  of  this  occurs  in  the  case  of  copyhold 
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tenure.     But  apart  from  copyholds,  you  are  aware  that  tenure  of 

land,  e.g., 

in  the  County  of  Kent  most  lands  are  held  by  the 
tenure  of  gavelkind.  And  in  the  case  of  lands  so  held,  gavelkind, 
the  custom  of  gavelkind  (w^hich  is  enforced  in  our  Courts) 
regulates  several  points  in  a  special  manner.  It  regulates 
first,  the  mode  of  descent  where  the  owner  dies  intestate  ; 
secondly,  the  nature  of  the  dower  which  a  wife  who 
fiurvives  her  husband  takes  in  his  land;  thirdly,  the 
nature  of  the  estate  by  the  curtesy  which  a  husband 
who  survives  his  wife  takes  in  her  land.  Again  there 
are  lands  in  other  parts  of  England  held  by  special 
tenures  such  as  burgage  tenure,  or  the  tenure  of  ancient 
demesne ;  and  in  the  case  of  some  lands  so  held,  the 
custom  of  Borough  English  regulates  in  a  special 
manner  the  descent  on  intestacy.  For  further  inform- 
ation as  to  these  customs,  I  refer  you  to  Mr,  Elton's 
book  on  Copyholds,  pp.  7  &  126. 

Again,  our  Courts  have  recognised  customs  dealing  Customs 

as  to 
with  obligations  to  repair.     As,  for  instance,  a  custom  repair. 

obliging  landowners  in  a  district  to  maintain  sea 
frontages  {L.  ^  N.  W.  R.  v.  Fobbing  Levels,  66  L.  J, 
Q,,  B,  127)  ;  a  custom  rendering  a  parish  or  township 
liable  to  repair  the  highways  within  it  (see  the  judg- 
ment of  Lord  EUenborough  in  Rex  v.  Ecclesfield, 
1  B,  &  Aid,  350,  and  the  cases  discussed  in  Reg.  v, 
RoUett,  L.  E,,  10  Q,,  B,  4b9)  ;  and  a  custom  exempting 
a  parish  from  contributing  to  the  repairs  of  certain 
highways,  {Reg.  v.  JBarnoklsuick,  4  Q.  B,  499  ;  see 
Reg.  V.  Roliett,  L.  R.  10  Q.  B.  478.) 

Again,  the  payment  of  marriage  fees  in  a  particular  Miscella- 
j^arish  was  treated  as  a  question  of  custom  in  Bryant  customs. 


112  PRESCRIPTION.  [VI. 

V.  Foot,  L.  R.  2  a.  B.  161,  171,  178  ;  and  the  appoint- 
ment of  churchwardens  was  similarly  treated  in  Bremner 
V.  IIiiU,  L.  R.  1  C.  P.  748.     Again,  a  custom  binding- 
the  parson  as  owner  of  the  great  tithes  in  the  parish  to 
keep  a  bull  and  boar  for  the  use  of  the  parishioners 
was  mentioned  in  Lanchhury  v.  BodCy  1898,  2  Ch.  120. 
And,  speaking  generally,  you  will  find  in  the  second 
volume   of    Bacon's  Abridgment,   "  Customs    (C),"   a 
collection  of  various  matters  which  have  from  time  to 
time  been  dealt  with   by  the  Courts  as  questions  of 
custom. 
NaiTower       In  this  Lecture,  however,  I  do  not  make  an  exhaustive 
custom      inquiry  into  the  subject  of  custom.    There  is  a  narrower 
dealt  with  application,  or  a  narrower  sense,  of  the  word  in  which 

in  Lecture.  . 

the  doctrine  has  a  close  analogy  to  prescription,  and  in 

which  accordingly  we  can  more  usefully  discuss  it  here. 

In  this  narrower  sense,  custom  may  be  explained  as  the 

doctrine  under  which  undefined  persons  or  a  fluctuating 

class  can,  within  a  definite  district,  claim  and  establish 

certain  rights  in  the  nature   of  incorporeal   heredita- 

Copyhold  ments.     To  custom  in  this  narrower  sense  I  propose  to 

excluded,    confine  myself.     In  particular,  I  may  say  that  I  do  not 

propose  to  deal  with  copyhold  customs,  which  depend 

largely  on  the  relation  of  tenure  existing  between  the 

lord  of  the  manor  and  his  tenants.     In  the  remarks 

which  follow,  this  limitation  of  meaning  must  be  borne 

in  mind. 

Ditfereuce      Dealing  with   custom,  then,  in  this  sense,  I  may 

custom^     commence  by  reminding  you  of  a  passage  in  the  judg- 

andpre-     jj^^nt  of  Farwell,  J.,  in  Mercer  v.  Denne,  1904,  2  Ch. 
gcnption. 

656,  to  which  I  referred  in  my  first  Lecture.      The 
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words  he  used  were,  "  that  the  difference  between 
custom  and  prescription  is  only  that  the  right  to  the 
former  must  be  claimed  by  or  in  respect  of  a  locality, 
and  to  the  latter  by  a  person  or  corporation  ;  but  that 
the  rules  affecting  the  subject-matter  were  in  each  case 
the  same."  These  words  of  Mr.  Justice  Farwell  are,  in 
fact,  a  kind  of  modern  echo  of  what  was  said  long  ago 
by  Lord  Coke  (Co.  Litt.  113  b),  that  prescription  is 
personal,  while  a  custom  is  local,  alleged  in  no  person 
but  laid  within  some  place,  and  that  both  to  customs 
and  prescriptions  these  two  things  are  incidents  inse- 
parable, viz.,  possession  or  lasage  and  time.  He  deals 
again  with  the  subject  (Co.  Litt.  110  b)  as  follows: — 
"  Consuetudo  is  one  of  the  maine  triangles  of  the  lawes 
of  England,  those  lawes  being  divided  into  common 
law,  statute  law,  and  custome.  ...  Of  every  custome 
there  be  two  essentiall  parts,  time  and  usage  ;  time  out 
of  minde,  as  shall  be  said  hereafter,  and  continuall  and 
peaceable  usage  without  lawfull  interruption." 

The  contrast  between  custom  and  prescription  was 
further  developed  by  Chief  Justice  Tindal,  in  Lochwood 
V.  Wood.,  reported  in  6  Q,.  B.  at  p.  64  :  — 

"  A  custom  which  has  existed  from  time  immemorial 
without  interruption  v/ithin  a  certain  place,  and  which 
is  certain  and  reasonable  in  itself,  obtains  the  force  of 
law,  and  is,  in  effect,  the  common  law  within  that  place 
to  which  it  extends,  though  contrary  to  the  general  law 
of  the  realm.  In  the  case  of  a  custom,  therefore,  it  is 
unnecessary  to  look  out  for  its  origin ;  but,  in  the  case 
of  prescription,  which  founds  itself  upon  the  presumption 
of  a  grant  that  has  been  lost  by  process  of  time,  no 
c.  8 
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prescription  can  have  had  a  legal  origin  where  no  grant 
could  have  been  made  to  support  it.  Thus  a  custom 
for  all  fishermen  within  a  certain  district  to  dry  their 
nets  upon  the  land  of  another  might  well  be  a  good 
custom,  and  yet  a  grant  of  such  an  easement  to  fisher- 
men within  the  district  eo  nomine  might  well  be  held 
void." 

So  much  for  the  difference  between  custom  (in  my 

limited  sense)  and  prescription.     I  proceed  to  inquire 

what    are   the   rights   which  undefined  persons    or  a 

fluctuating  class  can,  in  a  definite  district,  claim  and 

establish  on  the  ground  of  custom.     Tou  will  recollect 

that  I  am  not  dealing  with  copyhold  customs,  but  am 

confining  my  remarks  to  non-copyhold  customs. 

Non-  First,  then,  to  clear  the  way  by  an  exclusion  and 

customs—  mention  rights  which  cannot  be  so  acquired,  I  remind 

■wluch^       you  of  the  rule  about  jjro^z's  a  prendre,  mentioned  in  my 

cannot       last  Lecturc,     The  rule,  namely,  that  n.  profit  a  prendre 

under;       in  another's  soil  cannot  be  claimed  by  custom.     Tou 

profit  a       yf\\[  no  doubt,  recollect  the  various  reasons  for  the  rule 

prendre  in  '  ' 

another's    given  by  the  judges  and  the  exceptions  to  the  rule 
Rights       which  I  mentioned.      There   are,  however,  numerous 
•which  can  classes   of  rights   frequently  met  with  which  can  be 
under.        established   under   non-copyhold   customs.     These   are 
the^nat^e  rights  in  the  nature  of  easements.     "  It  is  well  settled," 
of^ease-      g^id  Joyce,  J.,  in  Brocldehank  v.  Thompson,  1903,  2  Ch. 
348,  "that  by  custom  a  class  of  persons  (as  the  inhabi- 
tants of  a  parish)  may  be  entitled  to  have  some  use  or 
quasi  easement  of  land ;  as  to  have  a  way  to  a  church 
or  market."     These  rights  are  not,  strictly  speaking, 
easements;    fur,   strictly   speaking,   there    can    be   no 
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dominant  tenement  belonging  to  a  fluctuating  class; 
but  they  are  rights  in  the  nature  of  easements,  autho- 
rising certain  acts. 

Customs,  then,  conferring  rights  in  the  nature  of  Instances 
easements  have  been  discussed  by  the  Courts  in  copyhold 
numerous  cases,  of  which  the  following  are  instances : —  cvietome. 

A  custom  for  the  inhabitants  of  a  township  to  enter 
on  land  within  the  township  and  take  water  from  a 
spring  there  was  good.  {Race  v.  Ward,  24  L.  J.  Q.  B. 
153  ;  4  E.  &  B.  702  ;  Harro})  v.  Rirst,  L.  E.  4  Ex.  43; 
compare  the  remarks  of  Turner,  L.  J.,  in  Ivimey  v. 
mdicr,  I  Ch.  409.) 

A  custom  for  tin  bounders  inhabiting  the  county  of 
Cornwall  to  use,  for  mining  operations,  the  water  in 
their  district,  was  recognised  as  good.  {Gaved  v. 
Marty n,  19  C.  B.  N.  S.  732 ;  34  L.  J.  C.  P.  353,  361.) 

A  custom  for  the  inhabitants  of  a  parish  to  have  a 
churchway  over  land  within  the  parish  forming  the 
demesne  of  a  manor  was  also  good.  {Brocklebank  v. 
Thompson,  1903,  2  Ch.  344.) 

A  custom  for  the  inhabitants  of  a  town  to  use  for 
recreation  a  promenade  in  the  town  was  good.  {Aber- 
crojnby  v.  Fermoy,  1900,  1  I.  R.  302;  compare  Dyce  v. 
Hay,  1  Macq.  305.) 

A  custom  for  the  inhabitants  of  a  jiarish  to  enter  on 
land  in  the  parish  and  dance  there,  or  play  any  lawful 
game,  or  enjoy  any  lawful  recreation  at  any  time  in 
the  year,  was  good.  [Hall  v.  Nottingham,  L.  R.  1 
Ex.  D.  1 ;  Warrick  v.  Queen'' s  College,  Oxford,  L.  R. 
10  Eq.  129.) 

8(2) 


116  PRESCRIPTION.  [VI. 

A  similar  custom  of  recreation,  however,  claimed  for 
the  inhabitants  of  several  parishes  was  held  bad. 
{Edwards  v.  Jenkins,  1896,  1  Ch.  313.) 

Again,  it  was  said  a  custom  for  the  inhabitants  of  a 
parish  to  train  horses  at  all  seasonable  times  of  the  year 
on  land  within  the  parish  might  be  good.  [Soicerhy  v. 
Coleman,  L.  R.  2  Ex.  100.)  Where  the  training-ground 
was  outside  the  parish,  such  a  custom  was  held  bad, 
inasmuch  as  the  indefinite  exercise  of  such  a  custom 
might  exclude  the  owner  from  the  beneficial  occupation 
of  his  property.  {Sowerhy  v.  Coleman,  L.  R.  2  Ex.  99.) 
On  the  other  hand,  a  custom  for  the  freemen  of  a  city 
to  hold  horse  races  on  a  certain  day  in  the  year  on  land 
outside  the  city  was  held  good,  the  burden  of  the 
custom  being  certain  and  light.  {Moimsey  v.  Ismay, 
1  H.  &  C.  729 ;  32  L.  J.  Ex.  94.) 

A  custom  for  any  liege  subject  of  the  Queen,  being 
a  victualler,  to  enter,  during  a  fair  within  a  certain 
borough,  on  land  within  the  borough,  and  for  the 
convenient  carrying  on  of  his  trade  to  erect  there 
booths,  paying  reasonable  compensation  to  the  owner  of 
the  soil,  was  held  valid.  {Ebvood  v.  Bullock,  6  Q.  B. 
383 ;  Tyson  v.  Smith,  9  Ad.  &  Ell.  406.) 

A  custom  for  the  fishermen  in  a  parish  to  dry  their 
nets  on  land  within  the  parish  at  all  times  seasonable 
for  fishing  was  good.  {Mercer  v.  Denne,  1905,  2  Cli. 
538.) 

A  custom  for  the  fishermen  of  a  particular  locality  to 
deposit  oysters  on  the  foreshore  was  treated  by  the 
Court  of  first  instance  as  good.  {Truro  Corporation  v. 
Moive,  1901,  2  K.  B.  870.)     But  the  Court  of  Appeal 
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held  that  no  evidence  had  been  produced  to  support 
such  a  custom.     (1902,  2  K.  B.  709.) 

In   dealing  with   customs   conferring  rights  in  the  Rules  as  to 

1/^1  •  1    •  J  ^^^ure  of 

nature  of  easements,  the  Courts  have  sometimes  laid  non- 
down   principles.     In   the   first   place,  they  have  laid  customs, 
down  a  principle  as  regards  the  persons  entitled  to  the  Custom 
benefit  of  the  custom.     In  Coventry  v.  Wills,  12  W.  R.  apply  to 
128  (where  the  question  before  the  Court  was  a  claim  ci^gg^of 
to  a  customary  right  for  all  the  Queen's  subjects  to  persons, 
remain  on  Newmarket  Heath   and  witness   the  races 
there),   it   was   said  by   Cockburn,    C.  J.,   that    there 
cannot  be  a  custom  in  all  the  Queen's  subjects  gene- 
rally, inasmuch  as  the  rights  possessed  by  the  Queen's 
subjects  generally  are  part  of  the  common  law  of  the 
land,  and  not  the  customs  of  a  particular  place.     In 
accordance   with   the   same   principle,  it  was   said  by 
Kay,  J.,  that  the  right  of  recreation  by  custom  cannot 
exist  as  a  right  in  the  public  generally.     (Bourke  v. 
Davis,  44  Ch.  D.   120.)     Similarly,  the  Irish  Courts 
have  decided  against  a  claim  of  a  customary  right  in 
the  public  generally  to  enter  on  land  and  draw  water 
there.      {DioKjarvan   v.    Mansfield,    1897,    1    Ir.    420.) 
That  a  custom  should  be  valid  accordingly,  it  is  neces- 
sary that  the  class  of  persons  entitled  to  the  benefit 
should  be  in  some  way  limited. 

In  the  second  place,  the  Courts  have  considered  the  Custom 
place  in  which  the  custom  is  alleged.     Thus  Lord  Coke  apply  to 
lays  down  (Co.  Litt.  110  b)  that  a  custom  cannot  be^*?*^ 
alleged  generally  within  the  kingdom  of  England,  for 
that  is  the  common  law.     But  it  may  be  alleged  within 
a  hamlet,  a  town,  a  burgh,  a  city,  a  manor,  a  hundred, 
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Place 
limit 

applied  to 
habitation 
of  actors ; 


and  to 
locality 
of  act. 


Eolation 
of  these 
customs 


or  a  county.     And  this  rule  as  to  a  place  limit  has  been 
applied  in  two  ways : — First,  as  regards  the  place  of 
habitation  of  the  persons  who  do  the  acts  authorised  by 
the  custom.     Secondly,  as  regards  the  locality  of  those 
acts.     As  regards  the  place  of  habitation  of  the  persons 
entitled  to  the  benefit  of  the  custom,  you  will  have 
observed,  speaking  generally,  that  the  customs  which  I 
have  enumerated  were  customs  for  the  inhabitants  of  a 
definite  district,  such  as  a  parish  or  a  county,  to  do 
certain  acts.      And   it   seems  that  the  district  which 
these  persons  must  inhabit  must  be  some  definite  dis- 
trict  known   to   the   law.      Thus   a   group  of   several 
parishes  will  not  do.     {Edwards  v.  Jenkins^  1896,  1  Ch. 
313.)     Nor  a  group  of  particular  tenements  within  a 
manor.     {Broddthank  v.  Thompson,  1903,  2  Ch.  353.) 
I  should  add  that  in  special  cases  the  class  entitled  to 
the  benefit  of  the  custom  has  included  persons  not  being 
inhabitants  of  the  district.     Thus  in  Ehcood  v.  Bidlocky 
6  Q.  B.  383,  this  benefit  included  all  Hege  subjects  of 
the   Queen   being  victuallers  coming  to   a  particular 
ancient  fair.     Secondly,  the  place  limit  has  been  applied 
to  the  locality  of  the  acts  authorised  by  the  custom.   {R. 
V.  Ecclesfield,  1  B.  &  Aid.  360.)      The  customs  I  have 
mentioned,  speaking  generally,  refer  to  acts  done  within 
the  particular  district.  It  is  clear,  however,  that  in  special 
cases  the  acts  authorised  by  the  custom  have  been  acts  out- 
side the  district.     Thus  in  Mounsey  v.  Ismay,  1  H.  &  0. 
729  ;  32  L.  J.  Ex.  94,  the  custom  was  for  the  freemen 
of  a  city  to  hold  horse  races  in  a  hamlet  outside  the  city. 
In  the  third  place  the  judges  have  explained  the 
relation  of  these  customs  to  the  common  law.     Thus 
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Tindal,  C.  J,,  says  of  a  custom  that  it  may  be  contrary  *»  t^® 

'  '      *^  J  J  common 

to  the  general  law  of  the  realm.     [Lockwood  v.  Wood,  law, 

6  Q,.  B,  64.)      And   Lord   Kenyon   says :  "  It  is  no 

objection  to  a  custom  that  it  is  not  conformable  to  the 

common  law  of  the  land.     For  it  is  of  the  very  essence 

of  a  custom  that  it  should  vary  from  it."     {Horton  v, 

Becknum,  6  T.  E.  764.)     "  A  custom,"  said  Jessel,  M.  R., 

"  is  itself  local  common  law.     It  is  common  law  because 

it  is  not  statute  law ;  it  is  local  law  because  it  is  the  law 

of  a  particular  place  as  distinguished  from  the  general 

common  law."     (Hammerfon  v.  Honey,  24  W.  R.  603.) 

Lastly,  the  Courts  have  considered  the  relation  of  Relation 
custom  to  statute.  A  man,  said  Lord  Coke,  cannot 
allege  a  custom  against  a  statute  (Co.  Litt.  115  a)  ; 
referring,  as  I  understand  him,  to  a  statute  of  a  public 
nature.  In  accordance  with  this  view,  it  was  held  in 
Truseott  V.  Merchant  Taylors'  Co.,  11  Ex.  855,  that  the 
custom  of  London  as  to  access  of  light  was  abrogated 
by  the  3rd  sect,  of  the  Prescription  Act.  If,  however, 
a  statute  be  merely  declaratory  of  the  common  law 
(whether  its  form  be  negative  or  afl&rmative),  then,  as 
would  seem  from  Mr.  Hargrave's  notes,  Nos.  8  &  9  to 
Co.  Litt.  115  a,  it  will  not  affect  the  continuance  of  a 
local  custom.  As  to  this,  however,  you  must  bear  in 
mind  some  remarks  which  will  be  made  at  the  end  of 
this  Lecture  in  connection  with  the-  extinguishment  of 
custom  by  statute. 

I  proceed  now  to  consider  some  rules  which  have  Rules  as 
been  laid  down  as  to  these  customs  in  the  books.     "A  in  support 
custom"  (said  Mr.  Justice  Farwell,  in  Mercer  v.  Denne,  of^on- 

^  _  '  copyhold 

1904,  2  Ch.   551,  repeating,  in  effect,  the  words   of  custom. 
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Tindal,  C.  J.,  in  Tyson  v.  Smith,  9  Ad.  &  Ell.  421) 
"  must  be  certain,  reasonable  in  itself,  commencing 
from  time  immemorial  and  continued  without  inter- 
ruption." These  rules,  as  Sir  George  Jessel  said  in 
Hammerton  v.  Honey,  24  W.  E,.  603,  relate  rather 
to  the  evidence  of  the  custom  than  to  the  custom 
itself.  Treating  them,  then,  as  rules  of  evidence,  it 
will  be  convenient  to  consider  them  separately  and 
in  order. 
Custom  In  the  first  place,  it  is  said  that  a  custom  must  have 

ijjune-       commenced  from  time  immemorial.     Put  in  other  words, 
morial.      ^j^j^g  j.^^^^  means  that  a  custom  may  be   defeated  by 
showing  that  it  could  not  have  existed  in  the  time  of 
Hichard  I.     To  do  this,  however,  those  who  object  to 
the  custom  must  demonstrate  this  impossibility  (per 
Farwell,  J.,  in  Mercer  v.  Benne,   1904,  2  Ch.   655). 
The   impossibility  was    demonstrated  in   the   case   of 
Simpson  v.  Wells,  L.  R.  7  Q,.  B.  214,  where  the  claim 
of  a  custom  to  erect  stalls  for  hiring  servants  at  the 
statute  sessions  was   defeated   by  showing   that   such 
sessions  were  introduced  by  the  Statute  of  Labourers, 
the  first  of  which  was  in  the  reign  of  Edward  III. 
But  suppose  there  is  no  such  impossibility;  what  is 
the  length  of  the  period  as  to  which  evidence  must  be 
given  to  support  an  immemorial  custom  ?     As  to  this, 
I  again  quote  Jessel,  M.  E,. :  "It  is  impossible  to  prove 
actual   usage   in   all  time  by  living  testimony.     The 
usual  course  taken  is  this :  Persons  of  middle  or  old 
age  are  called,  who  state  that,  in  their  time,  usually  at 
least  half  a  century,  the  usage,  has  always  prevailed. 
That  is  considered,  in  the  absence  of  countervailing 
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evidence,  to  show  tliat  the  usage  has  prevailed  from  all 
time."  I  should  add  that  it  was  laid  down  in  R.  v. 
JoIIife,  2  B.  &  C.  54,  that  evidence  of  a  regular  usage 
for  twenty  years,  unexplained  and  uncontradicted,  may 
be  sufiBcient  to  support  an  immemorial  custom. 

The  second  of  these  rules  provides  that  a  custom  Custom 

.  .  .  rni      must  be 

must  have  been  continued  without  interruption.  The  continu- 
meaning  of  this  is  explained  by  Sir  George  Jessel  in 
HammcHon  v.  Honey,  24  W.  R.  603,  as  follows  : — 
"  When  there  has  been  interruption  or  disturbance  in 
the  usage,  acquiesced  in  by  the  persons  who  are  alleged 
to  be  entitled  to  exercise  the  right,  and  who  have  not, 
either  by  legal  or  illegal  means,  attempted  to  prevent 
the  disturbance  or  interference,  and  the  disturbance  or 
interruption  has  not  been  for  a  short  time  but  for  many 
years,  it  is  a  strong  presumption  that  there  never  was 
any  such  law  as  alleged  at  all.  As  a  general  rule, 
people  do  not  quietly  acquiesce  in  the  disturbance  of 
their  rights,  and  therefore  when  there  has  been  a  long- 
continued  interruption,  you  naturally  come  to  the 
conclusion  that  there  never  was  any  such  law."  In 
applying  this  rule  in  practice  you  must  bear  in  mind 
two  things.  The  first  is,  that  mere  discontinuance  of 
the  user  will  not  amount  to  interruption.  Thus,  in 
dealing  with  a  claim  of  fishermen  to  dry  their  nets  on 
Walmer  beach,  and  the  argument  that  the  sea  had  once 
flowed  over  the  spot,  Mr.  Justice  Farwell  said  (1904, 
2  Ch.  556) :  "  The  mere  non-user  during  the  period  that 
the  sea  flowed  over  the  spot  is  immaterial,  for  it  was  no 
interruption  of  the  right  but  only  of  the  possession." 
And  he  referred  to  Lord  Coke,  who  says  (Co.  Litt. 
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114b) :  "A  title  once  gained  by  custom  cannot  be  lost 
by  interruption  of  the  possession  for  ten  or  twenty 
years  but  by  interruption  in  the  right."  The  only 
effect  of  mere  non-user  seems  to  be  to  make  it  more 
difficult  to  prove  the  existence  of  the  custom.  (See  the 
remarks  of  the  Court  of  Appeal  judges,  1905,  2  Ch. 
571.)  The  second  thing  you  must  bear  in  mind  is  that, 
in  the  opinion  of  Yaughan  Williams,  L.  J.,  there  may 
be  an  intermittent  customary  right.  The  remark  was 
addressed  by  him  to  the  argument  that  the  disappear- 
ance of  a  stream  and  its  subsequent  re-appearance  would 
not  affect  a  custom  relating  to  the  water.  {Mercer  v. 
Denne,  1905,  2  Ch.  571.) 
User  must  The  third  rule  deals  with  the  nature  of  this  continuous 
right.  user.  It  must  be  as  of  right.  This  rule  is  not  men- 
tioned by  Farwell,  J.,  in  the  sentence  quoted  ante, 
p.  120 ;  but  it  is  stated  in  other  cases,  and  it  is  conve- 
nient to  consider  it  here.  Thus  in  Mills  v.  Colchester, 
L.  R.  2  C.  P.  486,  it  was  laid  down  by  WiUes,  J.  that, 
in  the  case  of  custom,  long  enjoyment  to  establish  a 
right  must  have  been  as  of  right,  and  therefore  neither 
by  violence  nor  by  stealth,  nor  by  leave  asked  from 
time  to  time.  An  illustration  of  this  rule  you  will  find 
in  Montgomery  v.  Wallace  James,  reported  in  1904, 
A.  C.  73,  81,  where  the  Court  had  to  deal  with  a  claim 
by  the  burgesses  and  inhabitants  of  a  burgh  to  a 
customary  right  of  recreation  over  a  strip  of  land  in 
Scotland.  The  House  of  Lords  decided  against  the 
claim,  on  the  ground  that  the  evidence  did  not  extend 
over  a  sufficient  period ;  and  in  delivering  his  judgment 
Lord  Davey  used  the  following  words : — "It  is  agreed 
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that,  according  to  the  practice  of  the  Scottish  Courts,  at 
least  forty  years'  user  by  the  public  must  be  proved  in 
order  to  establish  a  claim  of  right  by  immemorial  user. 
It  is  not  a  question  of  prescription,  for  there  is  no 
dominant  tenement ;  but  by  analogy,  I  presume,  to  the 
law  of  prescription,  the  period  of  forty  years  has  been 
adopted  as  the  minimum  of  proof  in  such  a  case.  I 
think  the  evidence  required  to  establish  a  case  of  imme- 
morial user  must  be  of  the  same  character,  and  as  strong 
as  would  be  required  in  a  case  of  prescription.  It  must 
show  that  the  right  claimed  has  been  enjoyed  nee  ri,  nee 
clam,  nee  2)>'ecario." 

The  fourth  rule  lays  down  that  a  custom  must  be  Custom 
certain.  This  rule  is  discussed  at  some  length  by  certain. 
Mr.  Justice  Farwell,  in  Mercer  v.  Denne,  1904,  2  Ch. 
552,  where  he  says  that  a  custom  is  not  uncertain 
because  it  is  not  invariable  in  every  part.  He  points 
out  that  the  statement  that  a  custom  may  be  well  laid 
in  the  inhabitants  of  a  town  shows  that  the  number  of 
persons  entitled  to  enjoy  it  will  vary.  And  referring 
to  the  custom  which  I  have  mentioned  to  you  to  play 
all  lawful  games  on  a  piece  of  land,  he  remarks  that 
such  a  custom  was  held  to  justify  cricket,  although  it  is 
certain  that  cricket  was  not  known  until  long  after  the 
time  of  Richard  I.  He  also  points  out  that  the  varia- 
tion in  the  nature  of  the  games  played  did  not  render 
the  custom  to  play  all  lawful  games  void  for  uncer- 
tainty. 

There  was  a  further  point  taken  in  Mercer  v.  Denne 
which  seems  to  fall  under  this  rule.  The  right  claimed 
in  that  case  was  a  right  not  only  to  dry  nets  which  had 
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been  wetted  by  use  in  fishing,  but  also  to  dry  nets 
wliicli  had  been  wetted  by  oiling  preparatory  to  fishing. 
And  while  the  evidence  as  to  drying  after  ordinary 
wetting  extended  over  a  very  long  period,  the  evidence 
as  to  drying  after  oiling  was  comparatively  modern.  It 
was  argued  that  this  rendered  the  custom  bad  in  toto.  It 
was  laid  down,  however,  by  the  Court  of  Appeal  that 
general  customs  may  be  extended  to  new  things  which 
are  within  the  reason  of  those  customs ;  and,  further, 
that  those  who  are  entitled  to  the  benefit  of  the  customs 
ought  not  to  be  deprived  of  that  benefit  merely  because 
they  take  advantage  of  modern  inventions  or  new 
operations,  so  long  as  they  do  not  thereby  throw  an 
unreasonable  burden  on  the  landowner.  (1905,  2  Ch. 
581.)     The  Court  held  the  whole  custom  to  be  good. 

I  should  add  that,  on  the  case  of  Mercer  v.  Denne 
coming  before  the  Court  of  Appeal,  a  further  point  on 
the  rule  as  to  certainty  was  raised.  It  was  argued  that 
the  local  law  created  by  custom  must  affect  a  definite 
close,  and  that  the  extension  of  the  area  for  the  grant 
for  drying  nets  by  accretions  from  the  sea  rendered  the 
custom  uncertain.  The  Court  of  Appeal,  however, 
rejected  the  argument.     (1905,  2  Ch.  584.) 

The  rule  as  to  certainty  may  be  illustrated  by  a 
comparison  of  the  language  of  the  judges  in  certain 
decisions  as  to  profits  a  prendre ;  both  where  such  profits 
were  claimed  by  copyholders  on  the  ground  of  custom, 
and  where  they  were  claimed  by  freeholders  on  the 
ground  of  prescription.  In  dealing  with  such  claims 
by  copyholders,  the  Courts  have  required  certainty  in 
the  purposes  for  which  a  custom  is  alleged.     Thus,  in 
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discussing  the  mode  in  which  a  custom  for  copyholders 
to  take  sand  from  the  waste  of  the  manor  must  be 
alleged,  the  Court  of  King's  Bench  held  that  it  was 
necessary  to  allege  that  the  sand  was  being  taken  for 
the  necessary  repairs  of  a  house  situate  on  the  copyhold 
tenement  which  was  out  of  repair.  (Peppin  v.  Shakespear, 
6  T.  R.  74;}.)  So,  again,  a  custom  alleged  for  copy- 
holders to  dig  turf  from  the  waste  to  make  grass  plots 
in  their  gardens  for  the  improvement  thereof  was  held 
bad,  as  being  uncertain.  {Wilson  v.  WiUes,  7  East,  121.) 
In  that  case,  Lord  Ellenborough  said  that  it  was  not 
defined  what  sort  of  improvement  the  custom  extended 
to.  It  was  not  stated  to  be  in  the  way  of  agriculture 
or  horticulture.  It  might  mean  all  kinds  of  fanciful 
improvements.  There  was  nothing  to  restrain  the 
tenants  from  destroying  the  pasture  of  the  common 
altogether.  A  custom  of  that  description,  he  said, 
ought  to  have  some  limit,  but  in  that  case  there  was  no 
limitation  made  but  caprice  and  fancy.  The  last  two 
cases  to  which  I  have  referred  you  are,  you  will 
observe,  cases  of  copyholders ;  who  can,  you  will 
remember,  claim  profits  a  prendre  by  custom.  I  am 
not,  in  this  Lecture,  dealing  specifically  with  copyhold 
customs,  but  the  cases  may  be  referred  to  by  way  of 
illustration. 

Again,  in  dealing  with  claims  by  freeholders  to 
profits  d  prendre,  the  Courts  have  required  certainty  in 
the  quantity  of  material  claimed.  An  instance  of  this 
is  Clayton  v.  Corby,  5  Q,.  B.  415,  where  a  man  claimed 
the  right  to  carry  away  from  his  neighbour's  close  so 
much  clay  as  was  at  any  time  required  by  him  for 
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making  bricks  at  a  brick  kiln  in  every  year  and  at  all 
times  of  the  year.  Lord  Denman,  after  referring  to 
the  two  cases  I  have  mentioned  of  Peppiu  v.  Shakespear 
and  Wilson  v.  Willes,  held  that  the  objection  of  uncer- 
tainty applied  to  the  claim.  Such  a  claim,  said  he,  in 
order  to  be  valid,  must  be  made  with  some  limitation 
and  restriction,  whereas  in  the  claim  as  stated,  there 
was  no  limit.  Similarly,  the  objection  of  uncertainty 
was  allowed  to  a  prescriptive  claim  by  certain  free 
miners  in  the  Forest  of  Dean  to  carry  away  the  stone 
from  quarries  in  the  forest  without  limit.  [A.-G.  v. 
Mathias,  4  K.  &  J.  592.) 

In  connection  with  the  proposition  that  certainty  has 
been  required  in  the  amount  of  material  claimed,  I 
should  mention  a  case  (which  seems  to  be  an  exception 
to  the  certainty  rule)  where  a  custom  for  copyholders 
to  dig  clay  without  limit  from  their  copyhold  tenements 
was  held  good  by  the  House  of  Lords.  {Salisbury  v. 
Gladstone,  9  H.  L.  C.  692.)  This  case,  however,  falls 
more  properly  under  the  next  rule  about  reasonableness, 
to  which  I  shall  draw  your  attention  later.  (See  pod, 
p.  129.) 
Custom  The  fifth  rule    lays  down    that  a  custom  must  be 

reason-  reasonable  in  itself.  As  to  this  I  should  quote  the 
words  of  Lord  Cranworth,  which  were  used  by  him  in 
relation  to  copyhold  customs,  but  which  seem  to  be 
applicable  generally.  "  In  truth,"  he  says,  "  I  believe 
that  when  it  is  said  that  a  custom  is  void  because  it  is 
uureasoriable,  nothing  more  is  meant  than  that  the 
unreasonable  character  of  the  alleged  custom  con- 
clusively proves  that  the  usage,  even  though  it  may 
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have  existed  immemorially,  must  have  resulted  from 
accident  or  negligence,  and  not  from  any  right  con- 
ferred in  ancient  times  on  the  party  setting  up  the 
custom."  {Salisbury/  v.  Gladstone,  9  H.  L.  C.  701.) 
The  words  are  important,  but  they  refer  rather  to  the 
meaning  of  the  rule  than  to  the  manner  in  which  it  is 
applied.  The  question  remains,  What  are  the  principles 
on  which  customs  have  been  held  by  the  Courts  to  be 
unreasonable  ?  And  on  this  question  I  cannot  do  better 
than  read  you  the  words  used  by  Tindal,  0.  J.,  in 
Tyson  v.  Smith,  9  Ad.  &  Ell.  421  (see  Bvadburn  v. 
Foley,  3  C.  P.  D.  1-35)  :  "  The  question  whether  a 
custom  is  reasonable  or  not  belongs  to  the  judges  of 
the  land  to  determine.  It  is  a  question  upon  which 
the  books  are  not  altogether  silent.  A  custom  is  not 
unreasonable  merely  because  it  is  contrary  to  a  par- 
ticular maxim  or  rule  of  the  common  law,  for  *  consue- 
iudo  ex  certd  causa  rationahili  usitata  privat  commmiem 
legem  ^  (Co.  Litt,  113  a);  as  the  custom  of  gavel- 
kind and  borough  English,  which  are  directly  contrary 
to  the  law  of  descent,  or  again,  the  custom  of  Kent, 
-which  is  contrary  to  the  law  of  escheats.  Nor  is  a 
custom  unreasonable  because  it  is  prejudicial  to  the 
interests  of  a  private  man,  if  it  be  for  the  benefit  of 
the  commonwealth ;  as  the  custom  to  turn  the  plough 
upon  the  headland  of  another,  in  favour  of  husbandry, 
or  to  dry  nets  on  the  land  of  another,  in  favour  of 
fishing  and  for  the  benefit  of  navigation.  But  on 
the  other  hand,  a  custom  that  is  contrary  to  the 
public  good,  or  injurious  or  prejudicial  to  the  many 
and  beneficial  only  to  some  particular  person,  is  repug- 
nant to  the  law  of  reason ;  for  it  could  not  have  had 
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a  reasonable  commencement ;  as  a  custom  set  up  in  a 
manor  on  the  part  of  tlie  lord,  that  the  commoner 
cannot  turn  in  his  cattle  until  the  lord  has  put  in  his 
own  is  clearly  had,  for  it  is  injuiious  to  the  multitude 
and  beneficial  only  to  the  lord,  (Yearb.  Trin.  2  H.  4, 
fol.  24,  pi.  20.)  Or  that  the  lord  of  the  manor  may 
detain  a  distress  taken  upon  his  demesnes,  until  fine  be 
made  for  the  damage,  at  the  lord's  will.  (Litt.  s.  212,)" 
Applying  Chief  Justice  Tindal's  words  in  connection 
with  Lord  Cranworth's  principle,  Mr.  Justice  Farwell, 
in  dealing  with  the  custom  claimed  by  the  Walmer 
fishermen  to  dry  their  nets,  said  (1904,  2  Ch.  552)  a 
custom  is  not  unreasonable  because  prejudicial  to  the 
interests  of  a  private  individual  if  it  is  for  the  benefit 
of  the  commonwealth,  because  such  benefit  renders  its- 
lawful  commencement  reasonably  probable. 

So  much  for  the  principle.  What  are  the  instances. 
in  which  the  rule  of  reasonableness  has  been  applied  ? 
One  of  the  most  familiar  instances  occurs  in  those  casea 
where  a  profit  a  prendre  in  another's  soil  has  been 
claimed  by  a  fluctuating  class  on  the  ground  of  custom. 
These  claims  have,  as  we  have  seen,  been  rejected  by 
the  Courts ;  and  one  of  the  grounds  given  for  the 
rejection  was  that  if  a  profit  a  prendre  were  so  claim- 
able, the  subject-matter  would  be  entirely  destroyed, 
{Race  V.  Ward,  4  E.  &  B.  705  ;  24  L.  J.  U.  B.  153.) 
The  Courts  in  effect  held  that  such  a  custom  was  un- 
reasonable, and  therefore  bad.  A  somewhat  similar 
instance  of  this  application  of  the  rule  you  will  find  in 
Cootc  V.  Ford,  83  L.  T.  482,  where  a  custom  for  any 
person  to  take  rabbits  on  the  waste  of  a  manor  was 
said  to  be  bad. 
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To  borrow  another  illustration  from  copyhold 
decisions,  you  will  find  a  somewhat  similar  application 
of  the  rule  in  an  old  case  where  a  custom  was  claimed 
for  the  lord  of  a  manor  to  lay  coals  to  an  indefinite 
extent  on  the  lands  of  copyholders.  It  was  clear  that 
such  a  custom  would  have  rendered  the  land  useless, 
and  the  Court  held  that  the  claim  was  unreasonable 
and  bad.     {Broadhent  v.  Wilks,  Willes,  360.) 

There  are  other  cases  where  the  rule  of  reasonable- 
ness has  been  applied  in  a  wider  sense.  Thus  an 
alleged  custom  for  tin  bounders  in  Cornwall  to  preserve 
their  rights  by  mere  annual  renewals  without  working 
was  held  unreasonable  and  bad.  [Rogers  v.  Brenton, 
10  a.  B.  26.) 

I  should  mention  here  one  or  two  cases  in  which 
customs  which  might  otherwise,  it  seems,  have  been 
thought  unreasonable,  have  been  held  good  on  special 
grounds.  In  Salisbury  v.  Gladstone,  9  H.  &  C.  692, 
a  claim  by  copyholders  to  dig  clay  without  limit 
from  their  own  copyhold  tenements  was  held  good  by 
the  House  of  Lords  in  a  particular  manor  and  on 
special  grounds.  Again,  in  Heath  v.  Beane,  1905, 
2  Ch.  86,  the  freehold  and  copyhold  tenants  of  the 
manor  claimed  to  be  entitled  by  custom  to  take  from 
a  quarry  on  the  waste  stone  to  be  used  upon  their 
tenements.  It  was  argued  that  the  custom  alleged  was 
to  take  as  much  stone  as  they  pleased,  and  therefore 
void  as  unreasonable.  But  the  Court  held  the  custom 
good,  mainly  on  the  ground  that  the  entries  upon  the 
Court  roU  in  the  manor  amounted  to  an  admission  by 
the  lord  of  the  right  claimed. 

c.  9 
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Acquisi-        I  leave,  now,  the  rules  as  to  the  evidence  by  which 
rights        these  customs  are  proved.     I  ask  next,  how  are  these 
norf-  °"    customary  rights   acquired?      Speaking   generally,  of 
copyhold    course,  these  customary  rights  are  acquired  by  usage  ; 
and  usage  (to  quote  the  words  of  Sir  George  Jessel  in 
Hammerton  v.  Honey,   24  "W.  R.  604)  is  proved  by 
evidence  extending  over  as  long  a  period  of  years  as 
possible,  and  including  usually  the   evidence   of  old 
persons.     We  may,  however,  further  inquire  whether 
it  is  possible  to  ascertain  in  more  definite  legal  language 
the  method  by  which  these  rights  are  acquired. 
Method  of      You  will  recoUect  that,  in  the  case  of  easements 
claimed  by  prescription,   I   mentioned    to  you  three 
methods  in  which  these  claims  could  be  made :  first, 
there  was  prescription  at  common  law ;  secondly,  pre- 
scription by  lost  grant ;  and,  thirdly,  prescription  under 
the  statute.  Can  the  method  of  claiming  customary  rights 
in  the  nature  of  easements  be  referred  to  any  of  these 
heads  ?     Take,  first,  prescription  at  common  law  or  by 
lost  grant.     It  seems  clear  that  the  method  of  claiming 
customary  rights   cannot  be  so  described.     For  these 
rights  are  usually  claimed  on  behalf  of  a  fluctuating 
class  (such  as  inhabitants),  and  no  grant  could  be  made 
in  that  form.     (See  Tilbury  v.  8ika,  45  Ch.  D.  118.) 
The   presumption   of   a   grant,   you  will  recollect,   is 
essential  in  both  these  methods  of  claim. 

Take,  next,  prescription  by  statute.  You  will  recol- 
lect that  the  2nd  section  of  the  Prescription  Act  (which 
deals  with  easements  generally)  commences  with  words 
referring  to  any  "  claim  which  may  be  lawfully  made 
at  the  common  law  by  custom,  prescription,  or  grant  to 
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any  easement."  Having  regard  to  these  words, 
attempts  were  made  to  apply  to  customary  riglits 
alleged  to  exist  in  favour  of  a  fluctuating  class  the 
statutory  method  of  claim.  This  was  done  in  two 
cases  :  first,  in  the  case  of  a  claim  by  the  citizens  of  a 
city  to  the  benefit  of  a  custom  to  hold  horse  races  on 
land  near  the  city  [Mounsey  v.  Ismay,  3  H.  &  C.  486 ; 
34  L.  J.  Ex.  52)  ;  and,  secondly,  in  the  case  of  a  claim 
by  fishermen  to  dry  their  nets  on  the  Walmer  beach. 
{Mercer  v.  Benne,  1904,  2  Ch.  539,  554.)  In  both 
cases  the  Courts  held,  as  regards  the  statutory  method 
of  claim,  that  the  2nd  section  referred  only  to  ease- 
ments in  some  way  appurtenant  to  a  dominant  tenement ; 
and,  inasmuch  as  there  could  be  no  dominant  tenement 
belonging  to  a  fluctuating  class,  they  held  that  the 
claim  could  not  be  made  in  that  manner.  A  different 
view  of  the  section  was  pressed  in  argument  upon  the 
Com-t  of  Appeal  when  Mercer  v.  Denne  came  before  it, 
but  no  opinion  was  expressed  upon  the  argument. 
(See  1905,  2  Ch.  pp.  574,  586.) 

All  the  usual  methods  of  prescriptive  claim  being 
then,  strictly  speaking,  out  of  the  question,  the  result 
seems  to  be  that  the  method  of  claiming  customary 
rights  in  the  natm-e  of  easements  alleged  to  arise  out  of 
a  non-copyhold  custom  must  be  taken  to  be  a  method 
analogous  to  prescription  generally.  Indeed,  the 
analogy  is  suggested  by  Lord  Davey  in  the  words  I 
quoted,  ante,  p.  122,  from  Montgomery  v.  Wallace  James, 
1904,  A.  C.  82  ;  and  by  Jessel,  M.  R.,  in  Hammerton  v. 
Eoney,  24  W.  R.  604. 

My  last  inquiry  in  connection   with   non-copyhold  Extin- 

q  /nx  guishment 
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of  these     customs  is  to   ask  whether  there  is  any  method  in 

rights. 

which  such  customs  can  be  extinguished.     As  to  this, 

Jessel,  M.  R.,  laid  down  in  Hammerton  v.  Honey ^  24 
W.  R.  604,  that,  as  custom  is  local  law,  it  cannot  be 
got  rid  of  except  by  statute.  Of  course,  a  statute  may 
extinguish  a  custom  either  by  express  provision  or  by 
words  inconsistent  with  the  existence  of  the  custom. 
{Merchant  Taylors'  Co.  v.  Truscott,  11  Exch.  855 ; 
Salters'  Co.  v.  Jay,  3  Q.  B.  109.)  But  a  statute  may 
affect  a  custom  in  another  way,  as  to  which  I  should 
remind  you  of  Lord  Davey's  words  in  New  Windsor 
Corporation  v.  Taylor,  99  A.  C.  49.  He  states  it  to  be 
an  indisputable  proposition  of  law  that  where  an  Act 
of  Parliament  has  embraced  and  confirmed  a  right 
which  had  previously  existed  by  custom  or  prescription, 
that  right  becomes  henceforth  a  statutory  right,  and 
the  lower  title  by  custom  or  prescription  is  merged  in 
and  extinguished  by  the  higher  title  derived  from  the 
Act  of  Parliament.  The  case  in  which  these  words 
occur  was  a  striking  application  of  the  principle ;  for  in 
it  a  permanent  right  to  take  tolls  which  had  been 
acquired  by  prescription  was  held  to  have  been  merged 
in  and  extinguished  by  a  statute  which  was  only  tem- 
porary in  its  operation. 

In  concluding  these  lectures,  I  have  to  thank  you  for 
the  attention  with  which  you  have  listened  to  them.  I 
cannot  deny  that  the  subject  of  prescription  is  technical 
and  in  some  respects  difficult.  On  the  other  hand, 
questions  connected  with  the  subject  arise  frequently  in 
modern  litigation,  and  I  have  no  hesitation  in  telling 
you  that  it  is  well  worth  your  while  to  devote  time  to 
mastering  it. 
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PRESCRIPTION  ACT. 
(2  &  3  Will.  IV.  c.  71.) 

An  Act  for   shortening   the    Time  of  Prescription  in 
Certain  Cases.  [1st  August,  1832.] 

Wkereas   the   expression    "  time    immemorial,   or    time 
whereof  the  memory  of  man  runneth  not  to  the  contrary," 
is  now  by  the  law  of  England  in  many  cases  considered  to 
include  and  denote  the  whole  period  of  time  from  the  reign 
of  King  Richard  the  First,  whereby  the  title  to   matters 
that   have   been  long  enjoyed  is  sometimes  defeated  by 
showing  the  commencement  of  such  enjoyment,  which  is 
in  many  cases  productive  of  inconvenience  and  injustice ; 
for   remedy  thereof  be   it   enacted    by   the   Bang's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  Claims  to 
same,  That  no  claim  which  may  be  lawfully  made  at  the  common  and 
common  law,  by  custom,  prescription,  or  grant,  to  any  right  other  profits 
of  common  or  other  profit  or  benefit  to  be  taken  and  enjoyed  not  to  be'de- 
from  or  upon  any  land  of  our  Sovereign  Lord  the  King,  his  l^^  ^|^j.g, 
heirs  or  successors,  or  any  land  being  parcel  of  the  Duchy  enjoyment 
of  Lancaster  or  of  the  Duchy  of  Cornwall,  or  of  any  eccle-  t^e^^°^™^ 
siastical   or   lay  person,  or  body  corporate,   except   such  mencement : 
matters  and  things  as  are  herein  specially  provided  for, 
and   except  tithes,  rent,  and  services,  shall,  where  such 
right,  profit,  or  benefit  shall  have  been  actually  taken  and 
enjoyed  by  any  person  claiming  right  thereto  without  inter- 
ruption for  the  full  period  of  thirty  years,  be  defeated  or 
destroyed  by  showing  only  that  such  right,  profit,  or  benefit 
was  first  taken  or  enjoyed  at  any  time  prior  to  such  period 
of  thirty  years,  but  nevertheless  such  claim  may  be  defeated 
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after  sixty  in  any  other  way  by  wliicli  the  same  is  now  liable  to  be 
mfntthe'^^  defeated;  and  when  such  right,  profit,  or  benefit  shall  have 
absoiute^^  been  so  taken  and  enjoyed  as  aforesaid  for  the  full  period 
tiniess  had  of  sixty  years,  the  right  thereto  shall  be  deemed  absolute 
agreement°^  and  indefeasible,  unless  it  shall  appear  that  the  same  was 
taken  and  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing. 

In  claims  of  2.  And  be  it  further  enacted,  That  no  claim  which  may 
oi^other^*^  be  lawfully  made  at  the  common  law,  by  custom,  prescrip- 
easement  tion.  Or  grant,  to  any  way  or  other  easement,  or  to  any 
to  be  twenty  watercourse,  or  the  use  ot  any  water,  to  be  enjoyed  or 
years  and  derived  upon,  over,  or  from  any  land  or  water  of  our  said 
Lord  the  King,  his  heirs  or  successors,  or  being  parcel  of 
the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or 
being  the  property  of  any  ecclesiastical  or  lay  person,  or 
body  corporate,  when  such  way  or  other  matter  as  herein  last 
before  mentioned  shall  have  been  actually  enjoyed  by  any 
person  claiming  right  thereto  without  interruption  for  the 
full  period  of  twenty  years,  shall  be  defeated  or  destroyed 
by  showing  only  that  such  way  or  other  matter  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to  be  defeated ;  and 
where  such  way  or  other  matter  as  herein  last  before 
mentioned  shall  have  been  so  enjoyed  as  aforesaid  for  the 
full  period  of  forty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing. 

Claim  to  the      3.  And  be  it  further  enacted,  That  when  the  access  and 

enjoy*ed  for  ^^^  ^^  light  to  and  for  any  dwelling-house,  workshop,  or 

twenty  years  other  building  shall  have  been  actually  enjoyed  therewith 

Siless^^'  ^'  for  the  full  period  of  twenty  years  without  interruption, 

shown  to      the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 

by  consent,   any  local  usage  or  custom  to  the  contrary  notwithstanding, 

unless  it  shall  appear  that  the  same  was  enjoyed  by  some 

consent  or  agreement  expressly  made  or  given  for  that 

purpose  by  deed  or  writing. 

Before-  4.  And  be  it  further  enacted.  That  each  of  the  respective 

per^odsT^  periods  of  years  hereinbefore  mentioned  shall  be  deemed 
be  deemed  and  taken  to  be  the  period  next  before  some  suit  or  action 
before'w^ts  wherein  the  claim  or  matter  to  which  such  period  may  relate 
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shall  have  been  or  shall  be  brought  into  question,  and  that  ^^ig^'g™g,f** 
no  Act  or  other  matter  shall  be  deemed  to  be  an  inter-  periods 
ruption,  within  the  meaning  of   this  statute,  unless  the  ^''^^^■ 
same   shall   have  been  or  shall   be   submitted   to   or   ac- 
quiesced in  for  one  year  after  the  party  interrupted  shall 
have  had  or  shall  have  notice  thereof,  and  of  the  person 
making  or  authorising  the  same  to  be  made. 

5.  And  be  it  further  enacted,  That  in  all  actions  upon  J^g^^^J^^f* 
the  case  and  other  pleadings,  wherein  the  party  claiming  claimant 
may  now  by  law  allege  his  right  generallj-,  without  aver-  jJIg^jg^jt^^ 
ring  the  existence  of   such  right  from  time  immemorial,  generally,  as 
such  general  allegation  shall  still  be  deemed  sufficient,  and  '"^^  pj'esent. 
if  the  same  shall  be  denied,  all  and  every  the  matters  in 

this  Act  mentioned  and  provided,  which  shall  be  applic- 
able to  the  case,  shall  be  admissible  in  evidence  to  sustain 
or  rebut  such   allegation  ;    and   that   in  all  pleadings  to  In  pleas  to 
actions  of   trespass,  and  in  all  other  pleadings  wherein  ^heTpLad- 
before  the  passing  of  this  Act  it  would  have  been  neces-  ings  ^here 
sary  to  allege  the  right  to  have  existed  from  time  imme-  ?o  ailege^is 
morial,  it  shall  be  sufficient  to  allege  the  enioyment  thereof  claim  from 

'.,  .  „<',  ,•  i  time  imme- 

as  01  right  by  the  occupiers  ot  the  tenement  in  respect  moriai,  the 
whereof  the  same  is  claimed  for  and  during  such  of  the  ^^^l^  ^°^' 
periods  mentioned  in  this  Act  as  may  be  applicable  to  the  tMsActmay 
case,  and  without  claiming  in  the  name  or  right  of  the  andexcep- 
owner  of  the  fee,  as  is  now  usually  done  ;  and  if  the  other  tions  or 
party  shall  intend  to  rely  on  any  proviso,  exception,  inca-  matters  to 
pacity,  disability,    contract,    agreement,    or   other   matter  pe  replied 
hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fact 
or  of  law  not  inconsistent  with  the  simple  fact  of  enjoy- 
ment, the  same  shall  be  specially  alleged  and  set  forth  in 
answer  to  the  allegation  of  the  party  claiming,  and  shall 
not  be  received  in  evidence  on  any  general  traverse  or 
denial  of  such  allegation. 

6.  And  be  it  further  enacted.  That  in  the  several  cases  Restrictingr 
mentioned  in  and  provided  for  by  this  Act,  no  presumption  suLptionto 
shall  be  allowed  or  made  in  favour  or   support  of   any  be  aUowed 
claim,   upon  proof  of    the  exercise  or  enjoyment  of   the  dalrai'*^' 
right  or  matter  claimed  for  any  less  period   of   time  or  *;?^^^"  P''"" 
number  of  years  than  for  such  period  or  number  mentioned 

in  this  Act  as  may  be  applicable  to  the  case  and  to  the 
nature  of  the  claim. 

7.  Provided  also.  That  the  time  during  which  any  person  Proviso  for 
otherwise  capable  of  resisting  any  claim  to  any  of  the  ^^^^^^^    '^• 

c.  10 
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What  time 
to  be  ex- 
cluded in 
computing 
the  term  of 
forty  years 
appointed 
by  this  Act. 


Not  to 
extend  to 
Scotland. 


matters  before  mentioned  shall  have  been  or  shall  be  an 
infant,  idiot,  non  compos  mentis,  feme  covert,  or  tenant  for 
life,  or  during  which  any  action  or  suit  shall  have  been 
pending,  and  which  shall  have  been  diligently  prosecuted, 
until  abated  by  the  death  of  any  party  or  parties  thereto, 
shall  be  excluded  in  the  computation  of  the  periods  herein- 
before mentioned,  except  only  in  cases  where  the  right  or 
claim  is  hereby  declared  to  be  absolute  and  indefeasible. 

8.  Provided  always,  and  be  it  further  enacted,  That 
when  any  land  or  water  upon,  over,  or  from  which  any 
such  way  or  other  convenient  watercourse  or  use  of  water 
shall  have  been  or  shall  be  enjoyed  or  derived  hath  been 
or  shall  be  held  under  or  by  virtue  of  any  term  of  life,  or 
any  term  of  years  exceeding  three  years  from  the  granting 
thereof,  the  time  of  the  enjoyment  of  any  such  way  or 
other  matter  as  herein  last  before  mentioned,  during  the 
continuance  of  such  term,  shall  be  excluded  in  the  com- 
putation of  the  said  period  of  forty  years,  in  case  the 
claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term  be  resisted  by  any  person 
entitled  to  any  reversion  expectant  on  the  determination 
thereof. 

9.  And  be  it  further  enacted,  That  this  Act  shall  not 
extend  to  Scotland. 
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Abandonment, 

inteution,  evidence  of,  41,  63,  85. 

light,  rights  of,  85. 

non-user,  by,  41. 

water,  rights  of,  63. 

way,  rights  of,  41. 

what  amounts  to,  41,  42. 

Abatement, 

remedy  for  obstruction  of  ways,  42. 

Absolute  Grant, 

prescription  presumes,  12,  81. 

exception  where  light  claimed  under  statute,  79,  80. 

Acquiescence, 

custom,  as  affecting,  121. 
knowledge  of  servient  owner,  involves,  36. 
nature  of,  creating  easements,  13. 
presumption  of  grant  rests  on,  13. 
tenant,  of,  how  far  binds  landlord  as  to  light,  81. 

as  to  ways,  35. 
tenant  for  life  does  not  bind  remainderman,  35. 

Additional  Property, 

existing  right  of  way  not  available  for,  38. 

Alteration, 

custom,  in,  123. 

dominant  tenement,  effect  of,  in  case  of  light,  82,  87. 

oi  profit  d  prendre,  107- 
of  ways,  37,  38. 

pollution,  in  mode  of,  62. 

Artificial  Stream, 

natural  right  to  flow,  none,  56. 

to  piu'ity,  59. 
prescriptive  right  to  flow,  57. 
when  permanent,  58. 
when  temporary,  57. 
prescriptive  right  to  pollute,  59. 
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BoROTTGH  English, 
custom  of,  111. 

BUEDENS, 

imposed  by  prescription,  8. 

by  custom,  111. 
servient  tenement,  on,  must  not  be  increased, 
in  case  of  ligbt,  85. 
of  water,  62. 
of  ways,  38. 

BuEGAGE  Tenure, 
custom  of,  111. 


Caebiage-way, 
wbat  is,  33. 

Channel, 

artificial,  55. 

defined,  water  flowing  in,  46,  53. 

overground,  46,  53. 

underground,  52,  53. 
undefined,  water  flowing  in,  46,  51,  65. 

Chuech-way, 

custom,  acquired  by,  114. 
what  is,  33. 

Churchyaeds, 

rights  of  way  over,  33. 

Claim, 

user,  19,  122. 

Class  of  Persons, 

fluctuating,  claims  by, 

easements,  rights  in  nature  of,  claimed  by  custom,  114. 
mining  rights,  103. 
profits  a  jjrendre,  101. 

Common, 

rights  of,  7. 

copyholders,  how  acquired  by,  99. 

definition  of,  90,  91. 

extinguished,  how,  106. 

freeholders,  how  acquired  by,  98. 

kinds  of,  93,  96. 

origin  of,  95. 

profits  a  prendre  distinguished  from,  91,  92. 

unlimited,  cannot  be,  97. 
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Common  Law, 

relation  to  custom,  118. 

CONYETaENCE, 

public,  custom  based  on,  127. 

prescription  based  on,  14. 

COPYHOLDEES, 

custom,  acquire  ^rq;?fs  d  prendre  hy,  99,  103,  124. 
prescription,  acquire  rights  through  the  lord  of  the  manor 
by,  105. 

Ctjl-de-sac, 

private  right  of  way  over,  33. 

Custom, 

alteration  of,  123. 

burgage  tenure,  of,  111. 

certain,  must  be,  120,  123,  125. 

church-way  acquired  by,  114,  115. 

clay,  to  take,  125,  126,  129. 

common  law,  relation  to,  119. 

continuous,  must  be,  120,  121. 

copyhold  tenants  can  acquire  rights  by,  99,  103,  125. 

enjoyment  must  be  as  of  right,  122. 

evidence  of  duration,  120,  121,  123. 

extension  of,  123. 

extinguishment  of,  132. 

gavelkind,  of,  111. 

grant,  lost,  not  founded  on,  130. 

grant  not  presumed  contrary  to,  15. 

immemorial,  must  be,  120. 

instances  of,  110,  111,  112,  115,  116,  125. 

intermittent,  122. 

local,  custom  is,  112,  117. 

market  acquired  by,  114. 

mines,  103,  106. 

nature  of,  110,  112. 

nets,  to  dry,  114,  116,  127. 

Prescription  Act,  1832,  not  claimable  imder,  130. 

prescription  distinguished  from,  5,  113,  130,  131. 

projit  d  prendre  cannot  be  claimed  by,  114,  128. 

proof,  onus  of,  120. 

public,  general,  cannot  claim  by,  117. 

public  good,  contrary  to,  127,  128. 

quarries,  126,  129. 

reasonable,  must  be,  126. 

repair,  as  to,  111. 

eand,  to  take,  125. 
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Custom — continued. 

sense  in  which  discussed,  112. 
statute,  contrary  to,  119. 
effect  of,  on,  132. 
unreasonable,  what  is,  127,  128,  129. 
usages,  distinguished  from,  110. 
user,  nature  of,  necessary,  122. 

acts  of,  custom  acquii'ed  by,  130. 
water,  right  to,  by,  115. 
way  claimed  by,  114. 


Damages, 

remedy  by,  43,  87. 

Definkd  Channel.    See  Channel. 
water  overground,  46. 
underground,  52, 

Defined  Persons, 

prescriptive  claim  must  be  by,  5. 

DEVLA.TION, 

right  of,  by  owner  of  right  of  way,  40. 

Diversion  of  Water, 
natural  right,  50. 
prescriptive  right,  53,  64. 

Dominant  Owner, 

grant  to,  not  presumed  where  incapable  of  taking,  15^ 

Dominant  Tenement, 
addition  to,  38. 
alteration  of,  38. 
division  of,  39. 

Drift-way, 
what  is,  33. 


Easements, 

definition  of,  7. 

implies  two  tenements  belonging  to  different  owners,  7- 

profits  a  prendre  distinguished  from,  90. 

Enfranchisement, 

copyholds,  how  far  extinguishes  customary  rights,  108, 

ESTOVER, 

common  of,  94. 


INDEX.  141 


Extinguishment, 

common,  rights  of,  106. 

custom,  of,  131. 

light,  right  of.  85. 

profits  d  prendre,  106. 

water,  rights  of,  63. 

way,  rights  of,  by  abandonment,  41. 

by  statute,  41. 

by  unity  of  seisin,  41. 


Fees, 

marriage,  claimable  by  prescription,  9. 
by  custom,  111. 

Fishery, 

common  of,  95. 

corporation,  claim  by,  102. 

gross,  in,  98. 

inhabitants  of  borough,  claim  by,  102. 

eeveral,  claimed  as  profit  u  prendre,  97. 

way,  right  of,  annexed  to,  32. 

Flood, 

does  not  justify  deviation  from  way,  40. 

Flow, 

artificial  stream,  56. 

water  in  defined  channel  overground,  natural  right  to,  47. 

how  controlled,  50. 
water  in  defined  channel  imderground,  no  natural  right 

to,  52. 
water  in  undefined  channel,  no  natural  right  to,  51. 

Fluctuating  Class.    See  Class. 

Foot- WAY,  33. 


French  Law, 

prescription  under,  2. 


Gavelkind, 

custom  of.  111. 

Grant,  Presumption  of, 
absolute,  must  be,  12. 
acquiescence,  based  on,  13. 
foundation  of  prescription,  11. 
land,  as  title  to,  4. 
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Grant,  Peesumption  of — continued. 

light,  of,  necessary  at  common  law,  78. 

not  necessary  under  Prescription  Act,  79. 
when  not  made, 

custom,  contrary  to,  15. 

dominant  owner  incapable  of  taking,  15. 

mistake,  user  under,  20. 

servient  owner  ignorant  of  user,  18. 

incapable  of  making  grant,  16. 
of  preventing  user,  17. 
statute,  contrary  to  public,  15. 
private,  15. 
unity  of  possession,  where,  18,  20. 
user,  where,  not  as  of  right,  18. 

otherwise  explained,  21. 
water  flowing  in  undefined  channel,  none,  65. 

Gross,  Eights  in,  6. 

common  of  pasture,  94. 

no  easement  in,  6. 

Prescription  Act,  1832,  cannot  be  acquired  under,  99. 

profits  a  prendre,  6,  97,  98. 


Hawkinq, 

profit  a  prendre,  claimed  as,  97. 

Horse-way, 
what  is,  33. 


lG>f  ORANGE, 

of  servient  owner  of  user,  18. 

Incorporeal  Hereditaments, 
fishing,  right  of,  is,  32. 
way,  right  of,  can  be  annexed  to,  32. 
what  are  purely,  7. 

Increase  of  Burden,  37,  38,  39,  85. 

Infancy, 

of  servient  owner,  efPect  of, 

where  claim  under  statute,  27. 

Injunction, 

remedy  against  nuisance,  43,  87. 

Insanity, 

of  servient  owner,  effect  of,  27. 
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Inteemittent, 

custom  may  be,  122. 

Interruption, 

custom,  absence  of,  essential  to,  113,  121. 

discontinuance  of  user  is  not,  121. 

flow  of  natui'al  stream,  54. 

what  is,  under  Prescription  Act,  1832... 27. 

iBRiaATION, 

natural  right  of,  49. 


Knowledge, 

prescriptive  user,  involves,  18,  55. 


Land, 

title  to,  cannot  be  made  by  prescription,  4. 

Landlord, 

tenant  acquires  rights  for  benefit  of,  36,  80,  82. 
tenant,  usages  between,  110. 
tenants,  different,  under  same,  36,  81. 

Lease, 

grant  during,  not  presumed  at  common  law,  16,  80. 
effect  of,  under  Prescription  Act,  1832... 27,  36. 
where  claim  is  to  light,  79,  81,  82. 
to  ways,  35,  36. 

Life,  Tenancy  for, 

grant  not  presumed  during,  at  common  law,  16. 
effect  of,  under  Prescription  Act,  1832... 27. 

Light, 

abandonment  of,  85. 

onus  of  proof  in  cases  of,  86. 
actual  enjoyment  must  under  statute  be  proved,  78. 

need  not  be  as  of  right,  79. 
alteration  of  dominant  tenement,- 82,  87. 
building,  must  be  claimed  for,  78. 

what  is,  78. 
claim  to,  how  made  at  common  law,  26,  77,  78. 
by  lost  grant,  26,  77,  78. 
under  Prescription  Act,  1832.  .26, 66, 77. 
comfort,  ordinary,  considered,  68,  70. 
damages  for  obstruction,  87. 
extent  of  easement  considered,  71. 
forty-five  degrees,  rule  of,  75. 
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Light — continued. 

futiire  user  of  tenement,  72,  74. 

injunction  for  obstruction,  87. 

lease,  effect  of,  79  sqq. 

locality,  how  far  considered,  71,  74,  75. 

mandatory  injunction,  when  granted,  88. 

natural  right  to,  44,  65. 

nature  of  prescriptive  right  to,  70,  73. 

nuisance,  obstruction  of,  is,  68,  70,  74. 

onus  of  proof,  84. 
other  sources,  how  far  considered,  72. 
past  enjoyment,  72. 

Prescription  Act,  1832,  effect  of,  66,  79. 
prescriptive  right  to,  45,  66,  70,  73. 
property,  how  far  right  to,  is,  67,  84. 
remedies  for  obstruction,  87. 
special  purpose,  76. 
surveyor,  appointment  of,  89. 
test  applied,  70. 
water,  right  to,  compared  with,  44,  65. 

Litter, 

common  of  cutting,  96. 

Locality, 

affecting  right  to  light,  71,  75. 

alteration  of,  affecting  custom,  124. 

custom  must  be  claimed  in  respect  of,  5,  113,  117. 

Lost  Grant, 

absolute,  must  be,  12,  25. 
custom  cannot  be  founded  on,  130. 
prescription  at  common  law  distinguished  from,  24. 
presumption  of,  not  rebuttable  by  express  evidence,  26, 
profits  d  iwendre  acquired  by,  99. 
user,  based  on,  24. 
duration  of,  24. 


Manufactures, 

water  used  for,  50. 

Market, 

custom,  acquired  by,  116. 
prescription,  acquired  by,  9. 

Minerals, 

common  rights  in  respect  of,  95. 
custom,  acquired  by,  103,  1()6. 
mining  rights  claimed  by  custom,  103. 
profit  a  prendre,  can  exist  in  gross,  98. 
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Miscellaneous  Rights, 

acquired  by  custom,  110,  111,  115,  116. 
by  prescription,  8,  59,  60. 


Notice, 

abatement  of  nuisance,  when  necessary  before,  43. 
prescriptive  user,  involves  knowledge,  18. 

Nuisance, 

acts  of  two  persons,  by,  43. 

must  be  proved  in  action  to  restrain  interference  with 

Hgbt,  70. 
obstruction  of  light  is,  68. 
obstruction  of  way  is,  42. 


Pannage, 

common  of,  96. 

Pasture, 

appendant,  93. 
appurtenant,  94. 
common  right  of,  91,  93. 
gross,  in,  94,  98. 
profit  a  prendre,  when,  92. 

Piscary, 

common  of,  95. 

Pollution  of  Water, 
artificial  stream,  59. 
change  in,  62. 
increase  of,  62. 

natm-al  stream,  47,  52,  53,  54. 
sewage,  by,  62. 

Precarious, 

user,  19,  20,  61,  122. 

Prescription, 

absolute  grant,  presumes,  12. 
acquiescence,  rests  on,  13. 
artificial  stream,  58. 
common  law,  at,  11,  23. 
common,  rights  of,  acquu-ed  by,  98. 
copyholders,  when  acquired  by,  104. 
custom  distinguished  from,  5,  113,  130. 
defined  persons,  claim  must  be  by,  5. 
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Prescri  ption — continued. 

definition  of,  in  English  law,  3. 

in  French  law,  2. 

in  Eoman  law,  1. 

in  Scotch  law,  2. 
light,  as  to,  66. 

lost  grant,  distinguished  from,  24. 
miscellaneous  rights  acquired  by,  8,  9. 
profits  d  prendre  acquired  by,  99. 
water  rights,  how  acquired  by,  60. 

what  are,  53  sqq. 
way,  right  to,  acquired  by,  34. 

Prescription  Act,  1832, 
claims  under, 

to  easements  other  than  light,  or  to  profits  d  prendre, 
grant  must  be  presumed,  11,  34,  60,  100. 
giicere  where  claim  based  on  longer  periods,  11. 
to  light,  grant  need  not  be  presumed,  79. 
customary  rights,  not  claimable  under,  130. 
effect  of,  25—28. 
light,  claims  to,  under,  78. 
pre  fits  d  prendre,  claims  to,  under,  99,  101. 
text  of,  133. 
user  under,  necessary,  nature  of,  27. 

periods  of,  25,  101. 
water,  claims  to,  under,  61. 

Presumption  of  Grant.    See  Grant. 

Profits  a  prendre, 

acquisition,  methods  of,  98. 

common  distinguished  from,  91,  92,  97. 

copyholders,  acquired  by,  99,  124. 

custom,  how  far  acquired  by,  103,  1 14,  128. 

definition  of,  91. 

easements  distinguished  from,  7,  90. 

exclusive  right,  when,  91. 

extinguished,  how,  106. 

fishery  claimed  as,  97. 

fluctuating  class  cannot  in  general  claim,  101,  104. 

freeholders,  acquired  by,  98. 

gross,  in,  97. 

not  acquired  under  Prescription  Act,  99. 
hawking,  claim  of,  97. 
release,  must  be  capable  of,  103. 
statute,  not  acquired  contrary  to,  100. 
thorns,  right  to  take,  96. 
user,  duration  of,  necessary,  100,  101. 
user  must  be  as  of  right,  100. 
■wood,  right  to  cut,  96. 
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Profits  a  eendre, 

distinguished  from  profits  d  prendre,  92. 

Public, 

cannot  claim  by  custom,  117. 
good,  custom  contrary  to,  127. 

Purity  of  Water, 

defined  course  overground,  natural  right  to,  47. 

prescriptive  right  to  pollute,  53, 
undefined  course,  natural  right  to,  52. 


Que  Estate, 

prescription  in,  6. 


Release, 

abandonment  amounts  to,  41. 

common  rights,  of,  107. 

profit  a  prendre  not  acquired  by  body  unable  to,  102. 

Remainderman, 

tenant  for  life  cannot  bind,  35. 

Remedies, 

light,  for  obstruction  of,  87. 
way,  for  obstruction  of,  42. 

Repair, 

custom  of,  affecting  highways,  111. 

sea  frontages.  111. 
prescriptive  liability  to,  9. 
ways,  of,  40. 

Reversioner, 

acquiescence  of  lessee  does  not  bind,  in  rights  of  way,  35. 

Rivers  Pollution  Act,  1876... 63. 

Roman  Law, 

prescription  under,  1. 


Scottish  Law, 

prescription  under,  2. 

Sea, 

discharge  of  sewage  into,  63. 
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Servient  Owner, 

acquiescence  by,  none  without  knowledge,  36. 

ignorant  of  user,  18. 

incapable  of  preventing  user,  17,  34. 

Severance, 

of  dominant  tenement,  effect  of,  39. 

Sewage, 

right  to  discharge,  62. 

Statute, 

common,  rights  of,  extinguished  by,  106. 
custom  contrary  to,  119. 

extinguishing,  131. 
private,  grant  presumed  contrary  to,  15. 
profits  a  prendre  not  acquired  contrary  to,  100. 
public,  grant  not  presumed  against,  15. 
water,  rights  of,  extinguished  by,  63. 
way,  rights  of,  extinguished  by,  41. 

Statutes  of  Limitation, 

title  under,  distinguished  from  prescription,  3,  4. 

Surveyor, 

appointed  to  report  as  to  light,  89. 


Temporary  Easement, 

cannot  be  acquired,  12,  81. 

Tenant, 

acquires  rights  for  benefit  of  landlord,  36,  80. 
different,  under  same  landlord,  36,  80. 
landlord  and,  usages  between,  1 10. 

Tolls, 

right  to,  by  prescription,  9. 

Turbary, 

common  of,  94. 


Undefined  Channel, 
water  flowing  in, 

flow,  no  natural  right  to,  51,  52. 
purity,  natural  right  to,  52. 

Underground  Water, 

no  natural  right  of  flow,  51,  52,  55. 
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Unity, 

ownership,  of,  8,  32,  41,  63,  80,  81,  106. 

possession,  of,  18,  20,  34. 

Usages, 

distinguislied.  from  custom,  110. 

USEB, 

as  of  right,  18. 

in  case  of  claim  to  light  under  Prescription  Act,  1832. . . 
79. 
of  custom,  122. 
to  profits  a  prendre,  100. 
to  water,  61. 
discontinuance  of,  how  far  abandonment,  41,  121. 
duration  of,  for  easements, 

for  common  law  prescription,  23. 
for  prescription  under  statute,  25. 
for  presumption  of  lost  grant,  24. 
duration  of,  necessary  where  claim  to  'profits  a  prendre,  100, 

101. 
nature  of,  necessary  to  give  rise  to  customary  rights,  122. 

to  prescriptive  rights,  10. 
water,  of,  natural  right  to,  47. 
extraordinary,  48. 
ordinary,  47. 


Vim, 

user_per,  19,  122. 


Wateb, 

abandonment  of  rights,  62. 
artificial  stream,  56. 
light  compared  with,  44,  65. 
miscellaneous  rights  to,  59. 
natural  rights  to,  45. 

defined  channel,  flow,  47. 

purity,  47. 
user,  47. 
prescriptive  right  to,  how  acquired,  60. 
user,  extent  of,  61. 
user  of,  extraordinary,  48. 
varies  in  district,  49. 

in  time,  49. 
what  is,  49. 
user  of,  ordinary,  47. 
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Watercourse, 
artificial,  56. 

temporary  rights  in,  57. 
meaning  of,  57. 

Wat,  Eights  of, 
private, 

change  in  character  of  dominant  tenement,  effect  of, 

37. 
cul-de-sac,  over,  33. 
definition  of,  31. 
deviation,  40. 

extent  of,  how  measured,  34. 
extinguished,  how,  40. 
fishing,  can  be  annexed  to  right  of,  32. 
how  acquired  by  prescription,  34. 
impassable,  where  road,  40. 
kinds  of,  33. 

two,  over  same  road,  33. 
obstruction  of,  42. 
ownership,  distinguished  from,  32. 
property,  must  be  connected  with  enjoyment  of,  32- 
reasonable  passage,  limited  to,  40. 
remedies  for  obstruction,  42. 
repair  of  roads,  40. 

sub-division  of  dominant  tenement,  39. 
tenant  cannot  acquire,  against  his  landloi'd,  36. 
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